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The 

Banking Companies (Recovery of Loans, Advances, 

Credits and Finances) Act, 1997 

 

An Act to repeal, and with certain modifications 

and re-enact the Banking Companies (Recovery of Loans) Ordinance, 1979 

and the Banking Tribunals Ordinance, 1984 

 

Whereas it is expedient to repeal, and with certain modifications to consolidate and re-enact the 
Banking Companies (Recovery of Loans) Ordinance, 1979 (XIX of 1979), and the Banking Tribunals Ordinance, 
1984 (LVIII of 1984); 

It is hereby enacted as under:--  

1. Short title, extent and commencement.- 

(1) This Act may be called the Banking Companies (Recovery of Loans, Advances, Credits and Finances) Act, 
1997.  

(2) it extends to the whole of Pakistan.  

(3) It shall come into force at once.  

 

2. Definitions.-It this Act, unless there is anything repugnant in the subject or context,  

(a) "banking company" means-  

(i) any company whether incorporated within or beyond Pakistan which transacts the business of banking or 
any associated or ancillary business in Pakistan and includes a government savings bank;  

(ii) a modaraba or moaraba management company, leasing company, investment bank, financing company, 
unit trust or mutual Fund of any kind and credit or investment institution, corporation or company, whether 
industrial, agricultural or development; and  

(iii) any company authorised by law to carry in any similar business specified in the Schedule to this Act; and  

(b) "Banking Court" means-  

(i) in respect of a case in which the outstanding amount of claim based in a loan or finance does not exceed 
thirty million rupees or the trial of offences under this Act, the Court established under section 4; and  

(ii) in respect of any other case, the High Court;  

(c) "borrower" means a person who has obtained a loan under a system based in interest from a banking 
company and includes a surety or an indemnifier; 

(d) " customer" means a person who has obtained finance under a system which is not based in interest from a 
banking company or is the real beneficiary of such finance, and includes a surety or an indemnifier;  

(e) "finance" includes an accommodation or facility under a system which is not based in interest but provided 
in the basis of participation in profit and loss, mark-up or mark-down in price, hire-purchase, equity support, 
lease, rent-sharing, licensing, charge or fee of any equity support, lease, rent-sharing, licensing, charge or fee of 
any kind, purchase and sale of any property, including commodities, patents, designs, trade marks and copy-
rights, bills of exchange, promissory notes or other instruments with or without buy-back arrangement by a 
seller, participation term certificate, musharika or modaraba certificate, term finance certificate or any other 
mode other than an accommodation or facility based on interest and also includes credit or charge cards, 
guarantees, indemnities, letters of credit and any other obligation, whether fund based or non-fund based, and 
any accommodation or facility the real beneficiary whereof is person other than the person to whom or in 
whose name it was provided;  

(f). "loan" means a loan, advance and credit under a system based on interest and includes—  

a. an advance, cash credit, overdraft, packing credit, a bill discounted and purchased or any other 
financial accommodation provided by a banking company to a borrower; 

b. a guarantee, indemnity, letter of credit or any other financial engagement which a banking 
company may give, issue or undertake in behalf of a borrower; 



www.paklawyer.com 
 

 

c. a benami loan, that is, a loan the real beneficiary or recipient whereof is a person other than the 
person in  
whose name the loan is advanced or granted; 

d. any amount due from a borrower to banking company under a decree passed by a Civil Court 
or an award given  
by an arbitrator; and 

e. any loan due from a borrower to a Banking Company which is the subject-matter of any 
pending suit, appeal or revision before any Court; and 

(g), "rules" means rules made under this Act.  

 

3.   Act not to derogate from other laws.— The provisions of this Act shall be in addition to and, save as 
hereinafter expressly provided, not in derogation of any other law for the time being in force  

 

4,  Establishment of Banking Court.—(1) The Federal Government may, by notification in the official Gazette, 
establish as many Banking Courts as it considers necessary to exercise jurisdiction in respect of the cases 
covered by section 2 (b) (i) and appoint a Judge for each of such Courts and where it established more Banking 
Courts than one, it shall specify in the notification the territorial limits within which each of the Banking 
Courts shall exercise jurisdiction under this Act. 

(2) Where more Banking Courts than one have been established to exercise jurisdiction in the same territorial 
limits, the Federal Government shall either prescribe a procedure for the distribution of, or authorize a Judge 
of any one such Court to distribute, cases among such Courts.  

(3) Where more Banking Courts than one have been established in the same or different territorial limits, the 
High Court may, if it considers it expedient to do so in the interest of justice or for the convenience of the 
parties or of the witnesses, transfer any case from one Banking Court to another.  

(4) A Judge of a Banking Court shall be appointed by the Federal Government after consultation with the Chief 
Justice of the High Court of the Province in which the Banking Court is established and no person shall be 
appointed a Judge of a Banking Court unless he has been a Judge of a High Court or is or has been a District 
Judge.  

(5) A Banking Court shall hold its sittings at such places within its territorial jurisdiction as may be determined 
by the Federal Government.  

(6) A Judge of a Banking Court, not being a District Judge, shall be appointed for a term of three years from the 
date on which he enters upon his office.  

(7) The salary, allowances and other terms and conditions of service of a person appointed as a Judge of a 
Banking Court shall be such as may be determined by the Federal Government.  

(8) Nothing contained in this section shall apply to a High Court in the exercise of its jurisdiction under the 
Act.  

 

Case Law 

jurisdiction of High court---Consolidation of two suits—Bank filed a suit for recovery of Bank loan 
against borrower as well as guarantor and the same was pending before Banking court--- Another suit was 
filed by the guarantor in High Court, alleging that fraud and forgery had been committed upon him as he did 
not create any lien on this accounts nor pledged his Bonds—High court transferred the suits pending in 
Banking court to High court for decision of both the suits together—Plea raised by the Bank was that claim in 
banking suit did not exceed thirty million rupees, therefore, under S. 4 of Banking Companies (Recovery of 
loans, Advances, Credits and Finances)Act, 1997, trial of the suit before High Court would be without 
jurisdiction—Validity—Trial of both the suits together would not only be expedient in the interest of justice 
but also in the inters of both the parties as joint trial of both suits would obviate the possibility of a conflict of 
judgments—Order passed by High court was just, fair and equitable and it did not suffer from any inherent 
defect or error of jurisdiction. 2004 S C M R 108 

5. High Court.- The Chief Justice of each High Court shall, for securing the expeditious disposal of cases under 
this Act, nominate one or more Judges to exercise jurisdiction in respect of cases hereunder:  

Provided that the Federal Government may request the Chief Justice to ensure the expeditious disposal of 
cases by assigning no other work to such Judge.  
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6. Resignation and removal of Judges.- (1) A person, not being a District Judge, appointed as a Judge of a 
Banking Court under section 4 may, by notice in writing under his hand addressed to the Federal Government, 
resign from his office.  

(2) A person appointed as a Judge of Banking Court under section 4 may be removed from office in 
consultation with the Chief Justice of the High Court.  

 

Case Law 

Where Appellant had claimed damages on account of challenged breach of agreement on part of 
respondents (Bank) in not advancing a loan. which amount appellant intended to recover through summary 
procedure. High Court, having Jurisdiction as a Special Court under S. 6(1) of Banking Companies (Recovery 
of Loans) Ordinance, 1979 in respect of a claim filed by Banking Company against a borrower or by a borrower 
against a Banking Company, in respect of or arising out of a loan. could not have passed a decree straightaway 
as the claim for damages could not be equated with a suit founded on a negotiable instrument. 
Plaintiffs/applicants claim for damages could be said to have arisen out of a loan. Supreme Court, further, 
observed that if it set aside the order of the High Court acting as Special Court on the ground urged in petition 
for leave to appeal that would - perpetuate inJustice as the appellants might get a decree for huge amount of 
damages without proving the quantum of damages allegedly suffered by them on account of failure on part of 
respondents to advance a loan.   P.L.J.2000 SC 803. 

 

7. Powers of Banking Courts.-(1) Subject to the provisions of this Act, a Banking Court shall-  

(a) in the exercise of its civil jurisdiction have all the powers vested in a civil court under the Code of Civil 
Procedure, 1908 (Act V of 1908);  

(b) in the exercise of its criminal jurisdiction, try offences punishable under this Act and shall, for this purpose 
have the same powers as are vested in a Court of Sessions under the Code of Criminal Procedure 1898, (Act V 
of 1898) 

Provided that a Banking Court shall not take cognizance of any offence punishable under this Act except upon 
a complaint in writing made by a person authorised in this behalf by the banking company in respect of which 
the offence was committed.  

(2) A Banking Court shall in all matters with respect to which the procedure has not been provided for in this 
Act, follow the procedure laid down in the Code of Civil Procedure, 1908 (Act V of 1908), and the Code of 
Criminal Procedure 1898 (Act V of 1898).  

(3) A Banking proceedings before a Banking Court shall be deemed to be judicial proceedings within the 
meaning of sections 193 and 228 of the Pakistan Penal Code (Act XLV of 1860), and a Banking Court shall be 
deemed to be a Court for purposes of the Code of Criminal Procedure, 1898 (Act V of 1898).  

(4) Subject to sub-section (5), no court other than a Banking Court shall have or exercise any jurisdiction with 
respect to any matter to which the Jurisdiction of a Banking Court extends under this Act, including a decision 
as to the existence or otherwise of a loan or finance and the execution of a decree passed by a Banking Court.  

(5) Nothing in sub-section (4) shall be deemed to affect-  

(a) the right of a banking company to seek any remedy before any court or otherwise that may be available to 
it under the law by which the banking company may have been established; or  

(b) the powers of the banking company, or jurisdiction of any court such as is referred to in clause (a); or  

require the transfer to a Banking Court of any proceedings pending before any banking company or such court 
immediately before the coming into force of this Act.  

(6) All proceedings, including proceedings following the filing of an arbitration award and proceedings for the 
execution of a decree within the jurisdiction of a Banking Court, pending in any Special Court constituted 
under the Banking Companies (Recovery of Loans) Ordinance, 1979 (XIX of 1979), or under the Banking 
Companies (Recovery of Loans, Advances, Credits or Finances) Ordinance, 1997 (XXV of 1997), or any Banking 
Tribunal under the Banking Tribunals Act, 1984 (LVIII of 1984), or any other Court including a High Court 
shall stand transferred to, or be deemed to be transferred to the Banking Court having jurisdiction. On transfer 
of proceedings under this sub-section, a Banking Court shall require the attendance of the parties through 
notices issued in accordance with the procedure for service of summons or notice laid down in sub-section (3) 
of section 9.  

(7) In respect of proceedings transferred to a Banking Court under sub-section (6) the Banking Court shall 
proceed from the stage which the proceedings had reached immediately prior to the transfer and shall not be 
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bound to recall and re-hear any witness and may act in the evidence already recorded or produced before the 
Court or Tribunal from which the proceedings were transferred. 

 

8. Suit for recovery of written off loans, etc.-(1) Subject to sub-section (2), and notwithstanding anything 
contained in the Limitation Act, 1908 (Act No, IX of 1908), or any other law, a banking Company may, within 
three years from the date of coming into force of this Act, file a suit for the recovery of any amount written off, 
released or adjusted under any agreement, contract, or consent, including a compromise or withdrawal of any 
suit or legal proceedings or adjustment of a decree between a banking company and a borrower or customer 
on any day on or after the first day of January, 1990 and before the coming into force of this Act, if it can 
establish that the amount was written off, released or adjusted for political reasons or considerations other 
than bona fide business considerations.  

(2) No suit under sub-section (1) shall be filed unless the Board of Directors, if the banking company is 
incorporated within Pakistan, or the chief executive (by whatever name called or designated) of the banking 
company in Pakistan, if the Banking Company is incorporated beyond Pakistan, has approved the filing of the 
suit.  

 

9. Procedure of Banking Courts- (1) Where a borrower or a customer or a banking company commits a default 
in fulfilling any obligation with regard to any loan or finance the banking company or, as the case may be, the 
borrower or customer, may institute a suit in the Banking Court by presenting a plaint duly supported by a 
statement of account which shall be verified in oath in the case of a banking company by the Branch Manager 
or such other officer as the Board of Directors of a banking company may authorize in this behalf, Copies of 
the plaint shall also be filed along therewith in sufficient numbers so that there is one copy for each defendant 
and one extra copy.  

(2) The provisions of section 10 of the Code of Civil procedure, 1908, shall have no application for and in 
relation to suits filed hereunder.  

(3) On a plaint being presented to the Banking Court a summons in Form No.4 in Appendix 'B' to the Code of 
Civil Procedure (Act V of 1898), or in such other form as may, from time to time, be prescribed by rules, shall 
be served in the defendant through the bailiff or process-server of the banking court, by registered post 
acknowledgement due, by courier and by publication in one English language and one Urdu language daily 
newspaper and service duly effected on any one of the aforesaid modes shall deemed to be valid service for 
purposes of this Act. In the case of service of the summons through the bailiff or process-server a copy of the 
plaint shall be attached therewith and in all other cases the defendant shall be entitled to obtain a copy of the 
plaint from the office of the banking court without making a written application. The Court shall ensure that 
the publication of sommons shall take place in newspapers with a wide circulation within its territorial limits.  

(4) In any case in which the summons has been served in the defendant as provided for in sub-section (3) the 
defendant shall not be entitled to defend the suit unless he obtains leave from the Banking Court as hereinafter 
provided so to defend the same; and, in default of his doing so, the allegations of fact in the plaint shall be 
deemed to be admitted and the Banking Court may pass a decree in favour of the plaintiff in the basis thereof 
or such other material as the Court may require in the interests of justice  

 

Case Law 

Suit for recovery of loan. Application for leave to defend. Competency and authority of person filing 
suit. Legal objection. Determination of. High Court extended opportunity to plaintiff to cure illegality and to 
file fresh plaint after verification, same was filed. This has fully met objection raised by defendant. Even 
otherwise, non-compliance of provisions of Rule 15 & 16 of Order VI C.P.C. is mere technicality and could be 
cured even at later stage. Plaint is in full compliance of Section 9 of Banking Companies Act, 1997.   P.L.J.2000 
Kar. 95 = 2000 CLC 1455. 
Plaintiff neither was a borrower or a customer nor he had obtained loan or finance from Bank. Plaint showed 
that certain sum of money was placed with Defendant-Bank (1) by plaintiff as an investment for which 
Defendant-Bank (7) issued cheques drawn on Bank (l)'s account which were endorsed good for payment, but 
subsequently were dishonoured. Plaintiff, in circumstances, could not be said to have borrowed money from 
defendant-Bank. Mere issuance of cheques drawn on account-holder's account and endorsed good for 
payment by Bank. would not amount to a transaction as contemplated by Banking Companies (Recovery of 
Loans, Advances, Credits and Finances) Act, 1997. Suit filed by plaintiff, in circumstances, would proceed as 
an ordinary suit before original civil side of High Court based on aunmary chapter of Civil Procedure Code as 
negotiable instrument as provided under O.XXXVII. R. 2, C.P.C.  P.L.J.1999 Kar. 703 = 1999 CLC 1294. 
Banking Court refused to compare the signatures with such documents---Validity--Person could change his 
signatures if he wanted and that a signature varied with passage of time---Where the guarantor denied 
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execution of guarantee, the Court compared his signatures with those present on Form IX which was filed 
with Registrar of Joint Stock Companies---Plea of the guarantor to compare his signatures with Vakalatnama 
and the affidavit filed with written reply was not bona fide and the same was rejected in circumstances. P L D 
2000 Kar. 246 

Notary Public before the attestation and authentication of the power of attorney had satisfied himself 
that the persons who were executing the power of attorney were authorized officers of the company---
Presumption was of regularity of official acts regarding execution and authentication of the power of attorney, 
which took the same as valid and effective under the provisions of Art. 95 of Qanun-e-Shahadat, 1984. P L D 
2001 Kar. 143 

Application for leave to defend. Competency and authority of person filing suit. Legal objection. 
Determination of. High Court extended opportunity to plaintiff to cure illegality and to file fresh plaint after 
verification, same was filed. This has fully met objection raised by defendant. Even otherwise, non-compliance 
of provisions of Rule 15 & 16 of Order VI C.P.C. is mere technicality and could be cured even at later stage. 
Plaint is in full compliance of Section 9 of Banking Companies Act, 1997.  PLJ 2000 Kar. 95 = 2000 CLC 1455. 
 

10. Leave to defend.- Subject to section 11, the Banking Court shall, upon an application made by a defendant 
within twenty-one days, give leave to defend the suit, if a serious and bona fide dispute is raised thereby:} 

Provided that where service has been validly effected only through publication in the newspapers the Banking 
Court may extend the time for filing an application for leave to defend if satisfied that the defendant did not 
have knowledge thereof.  

Case Law 

S. 10 of Banking Companies (Recovery of Loans, Advances, Credits and Finances) Act (XV of 1997) 
Alleged illegalities had taken place on foreign soil. Claim for damages on basis of fraudulent and mala fide 
action alleged against officers of defendant (Bank) being action in personam would fall within exceptions to 
doctrine of /ex situs. Action for damages could, thus, lawfully be maintained by plaintiffs against defendant-
Bank in Pakistan where headquarter of said Bank was located. Objection regarding choice of forum could not 
be maintained in circumstances.  P.L.J.1999 Kar. 274 = PLD 1999 Kar. 1. 

Choice of forum by plaintiffs could be objected to on grounds of mala fides, vexation and intent to 
defeat Jusfice etc. No such element, ex facie, was shown to exist and objection regarding choice of forum was 
merely based on assertion that defendant « (Bank) would be exposed to enormous difficulties in brining 
complete material and proper evidence, available abroad, before High Court for Just determination of issues.   
P.L.J.1999 Kar. 274 = PLD 1999 Kar. 1. 

 

11.Interim decree.- If the Banking Court on a consideration of the contents of the plaint, the application 
of the defendant and the reply thereto, is of the opinion that the dispute between the parties does not extend to 
the whole of the claim, or that part of the claim is either undisputed, or is clearly due, or that the dispute is 
mainly limited to the rate of interest or mark-up , or the period for which interest or mark-up is payable, or if 
mark-up on mark-up has been charged, or as to a part of the principal amount, it shall, at the time of disposing 
off the application for leave to defend pass an interim decree in respect of that part of the claim which appears 
to be payable by the defendant to plaintiff.  

(2) The interim decree passed under sub-section (6) shall, for all purposes including appeal and execution, be 
deemed to be a decree passed under this Act,  

and any amount covered thereby or recovered in execution thereof shall be adjusted at time of the final decree:  

Provided that it shall be open to the Banking Court to modify , in part or in whole, or reverse, the terms of the 
interim decree at the time of the final disposal of the suit and pass such order as it may deem just and proper.  

12.Power to set aside decree.-In any case in which a decree is passed against a defendant under sub-
section (4) of section 9 he may, within twenty-one days of the date of the decree, or where the summons was 
not duly served when he has knowledge of the decree, apply to the Banking Court for an order to set it aside; 
and if he satisfies the Banking Court that he was prevented by sufficient cause from making an application 
under section 9, or that the summons was not duly served, the Court shall make an order setting aside the 
decree against him upon such terms as to costs, payment into court or furnishing or security or otherwise as it 
thinks fit and allow him to make the application within ten days of the order.  

Case Law 

Whether provisions of review have been excluded by Ordinance. Section 11 of Ordinance provides 
that subject to provisions of appeal under Section 12, no court or other authority, shall call or permit to be 
called in question, any order or judgment of a Special Court. Section 11 does not have effect of ousting Section 
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114 C.P.C. because an application for review is to be heard by Special Court itself and not by any other court. 
High Court, acting as a special Court, has powers under Section 114. C.P-C. to review its orders and 
judgments.   PLJ 1995 Kar. 331 = PLD-1995 Kar 577. 

 

13. Disposal of suit.- A suit in which leave to defend has leave granted to the defendant shall be 
disposed of within ninety days from the day on which leave was granted and in case proceedings continue 
beyond the said period the defendant may be required to furnish security in such amount as the Banking 
Court deems fit and on the failure of the defendant to furnish such security, the Banking Court shall pass an 
interim or final decree in such amount as it may deem appropriate.  

(2) The requirement of furnishing security under sub-section (1) shall be dispensed with if, in the opinion of 
the Banking Court, the delay is not attributable to the conduct of the defendant.  

(3) Suits before a Banking Court shall come up for regular hearing as expeditiously as possible and except in 
extraordinary circumstances and for reasons to be recorded, a Banking Court shall not allow adjournments for 
more than seven days. 

 

14. Decree in suits relating to mortgages.- Where the claim filed by a Banking Company before the 
Banking Court is for the enforcement of a  

mortgage of immovable property the Court will not be required to pass a preliminary decree as provided in 
Order XXXIV of the First Schedule to the Code of Civil Procedure, 1908 (Act V of 1908), but shall directly pass 
final decree for foreclosure or sale.  

15. Decree.-(1) The decree shall provide for interest or mark-up, as the case may be, on the judgement 
debt from the date of institution of suit to payment-  

(a) in the case of a loan, for interest at the contracted rate or at the rate of two per cent above the State Bank 
Repo rate whichever is higher; and  

(b) in the case of finance under a system not based on interest, for mark-up at the contracted rate or at the latest 
rate of the banking company for similar finance whichever is higher.  

Explanation.- In clause (a) "State Bank Repo rate" means the Repo rate fixed by the State Bank of Pakistan.  

(2) Notwithstanding anything contained in sub-section (1) if the court is satisfied that it is not feasible to make 
a full recovery of a loan or finance by reason of the fact that the security or assets are inadequate and with a 
view to facilitating recovery and in the best interest of the banking company, it may , on condition that the 
customer pays the principal amount and such part of the interest or mark-up as has not been remitted-  

(a) remit or release part of the interest or mark-up;  

(b)allow repayment in installments.  

Provided that- (i) prior to exercising the powers conferred herein the court shall obtain a detailed and 
reasoned opinion of the banking company in writing in relation to the above setting out the relevant facts and 
circumstances; (ii) in no event shall a write off of interest or mark-up for a period in excess of one year, or the 
grant of installments in excess of two years, be allowed without the written consent of the banking company, 
which consent shall set out in detail the relevant facts and circumstances; and  

(iii) a copy of the order shall be forwarded to the State Bank.  

16. Attachment before judgement and appointment of receivers.- (1) Where the plaint under sub-
section (1) of section 9 is for recovery of any amount through the sale of any property pledged, mortgaged, 
hypothecated, assigned or otherwise charged as security for the loan or finance, or for or in relation to a 
finance lease, the Banking Court may, at any stage of the proceedings;  

(a) restraint or injunct the sale, creation or transfer of an interest or charge or lease or disposal or disposition of 
such property by the borrower or customer; or 

(b) attach such property ; or  

(c) appoint one or more receivers of such property on such terms and conditions as it may deem fit.  

(2) In cases where a borrower or customer has obtained property or financing through a finance lease, or has 
executed an agreement in connection with a mortgage, charge or pledge in terms whereof the banking 
company is authorised to recover or take over possession of the property without filing a suit it may, at its 
option-  

(a) directly recover the same if the property is movable; or  
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(b) file a suit hereunder and the court may pass an order at any time, after the passing of an interim decree, 
either authorising the banking company to recover the property directly or with the assistance of court:  

Provided that in the event the banking company wrongly or unjustifiable exercised the direct power of 
recovery hereunder it shall  

be liable to pay such compensation to the borrower or customer as may be adjudged by the Banking Court in 
summary proceedings to be concluded in thirty days in the application of the borrower or customer.  

17. Banking documents.- (1) No bank shall obtain the signatures of a borrower or customer on banking 
documents which contain blanks in respect of important particulars including the date, the amount or the 
period of time in question.  

(2) All banking agreements executed by or on behalf of a bank and a borrower or customer shall be duly 
attested in the manner laid down in Article 17 of the Qanun-e-Shahadat Order, 1984 (P.O. 10 of 1984).  

(3) Nothing contained in sub-sections (1) and (2) shall invalidate any document executed prior to the coming 
into force of this Act.  

(4) Notwithstanding anything contained in any other law, the Banking Court shall not refuse to accept in 
evidence any document creating, or purporting to create, or indicating the creation of a mortgage, charge, 
pledge or hypothecation in relation to property merely because it is improperly stamped or in not registered 
and no such document shall be impoundable by the Banking Court:  

Provided that nothing contained in this sub-section shall operate to defeat the legal rights of a bona fide 
purchaser for value without notice of a document which ought to have been registered. 

Case Law 

Documents not attested by two witnesses--All the documents relied upon by the plaintiff-Bank in 
support of its claim were signed and executed before coming into force of Banking Companies (Recovery of 
Loans, Advances, Credits and Finances) Act, 1997, therefore, simply on account of the fact that some of the 
documents were not attested by two witnesses, would not invalidate those document. 2002 C L D 712 

Mark-up agreement between Bank and borrower whether a conveyance deed--Since such agreement is 
signed by one party only, therefore, the same cannot be termed as an agreement which requires the signatures 
of two parties for it to be enforceable as a contract under the provisions of S.2&  of the Contract Act, 1872 at 
the best it can be regarded only as an acknowledgement or a confirmation of a past transaction signed by the 
customer--Alternately if the Mark-up agreement is signed by both parties, the same would simply be an 
agreement between the Bank and its customer confirming the terms and conditions agreed by the parties on 
the basis of which the Bank would provide finance to the customer in one of the modes suggested by the State 
Bank of Pakistan by BCD Circular No.13, dated 1-1-1985 and not a conveyance deed. 2002 C L D 823 

 

18. Execution of decree.- (1) The Banking Court shall, on the written application of the decree-holder, 
forthwith order execution of the decree or order at any time seven days after the passing of the decree order 
and, where the decree or order pertains to money, may direct that the amount covered by the decree order, as 
the case may be, shall be recovered in accordance with the provisions of the Code of Civil Procedure 1908, or 
any other law for the time being in force or in such other manner as the banking Court may deem fit:  

Provided that the Banking Court may, at the time of passing a final decree, pass an order of the nature 
contemplated by sub-section (1) of section 16 to the extent of the decretal amount.  

(2) Subject to sub-section (3), in cases of pledged or mortgaged property a banking company may sell the same 
with or without the intervention of the Banking Court either by public auction or by inviting sealed tenders 
and appropriate the proceeds thereof towards total or partial satisfaction of the dacree.  

(3) Where the judgement-debtor or any person acting on his behalf does not voluntarily give possession of the 
mortgaged property sold, or sought to be sold, by the banking company, or the purchaser shall put the 
banking company or, as the case may be, the purchaser, in possession of the mortgaged property in any 
manner deemed fit by it.  

(4) Where the mortgaged or pledged property has been sold by the banking company under sub-section (2), 
the banking company shall present a proper account of the proceeds to the Banking Court within thirty days 
from the date of the appropriation of the proceeds.  

(5) Where a banking company wished to sell a property by inviting sealed tenders, it shall invite offers through 
advertisements in one English and one Urdu newspaper which are circulated widely in the city in which the 
sale is to take place giving not less than thirty days time for submitting offer. The sealed tenders shall be 
opened in the presence of the tenders or there representatives or such of them as attend:  
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Provided that before concluding the sale the judgement debtor shall be given an opportunity to purchase the 
property at a matching price to be paid in cash within a period of thirty days.  

(6) Notwithstanding anything contained in the Code of Civil Procedure 1908 (Act V of 1908) or any other law 
for the time being in force-  

(a) the investigation of claims and objections in respect of attachment or sale of any property, whether 
mortgaged, pledged or not, shall be completed within thirty days of filing such claims or objections;  

(b) if the claims or objections are found by the Banking Court to be mala fide, or filed merely to delay or 
postpone the sale of the property, it may impose a penalty at a rate of upto twenty per cent of the sale prose of 
the property for the period of the delay; and  

(c) the Banking Court may, in its discretion , proceed with the sale of the mortgaged or pledged property if, in 
its opinion, the interests of justice so require:  

Provided that the banking company gives a written undertaking that in the event the objections are 
found to be valid, or are sustained, it shall in addition to compensating the aggrieved party by the payment of 
such amount as may be adjudged by the Banking Court also pay a penalty or fine upto twenty per cent of the 
sale proceeds and such amounts shall be recoverable from the banking company as decrees passed hereunder. 

 
 
19, Provisions relating to certain offences.- (1) whoever-  

(a) dishonestly commits a breach of the terms of a letter of hypothecation or trust receipt or such other 
instrument or document executed by him where by the possession of the property offered as security for the 
loan or finance is not with the banking company but is retained by, or entrusted to him, for the purpose of 
effecting sale and depositing the same with the banking company; or  

(b) subsequent to the certain of a mortgage in favour of a banking company, dishonestly parts with the 
possession of the mortgaged property whether by creation of a lease or otherwise contrary to the terms 
thereof, without the written permission of the Banking Company,  

shall, without prejudice to any other action which may be taken against him under this Act or any other law 
for the time being in force, be punishable with imprisonment of either description for a term which may 
extend to one year and shall also be liable to fine, and shall be ordered by the Banking Court trying the offence 
to deliver up or refund, within a time to be fixed by the Banking Court, the property or the value of the 
property so dealt with.  

Explanation.- Dishonesty may be presumed where a borrower or a customer has not deposited the sale 
proceeds of the property with the banking company in violation of the terms of the agreement between the 
banking company and the borrower or customer.  

(2) Whoever knowingly makes a statement which is false in material respects in an application for loan or 
finance and obtains a loan or finance on the basis thereof, or applies the amount of the loan or finance towards 
a purpose other than that for which the loan or finance was obtained by him, or furnishes a false statement of 
stocks in violation of the terms of the agreement with the banking company, shall be guilty of an offence 
punishable with imprisonment of either description for a term which may extend to one year, or with fine, or 
with both.  

(3) Whoever resists or obstructs, either by himself or on behalf of the judgement debtor, through the use of 
force, the execution of a decree, shall be punishable with imprisonment which may extend to one year, or with 
fine, or with both.  

(4) Whoever dishonestly issues a cheque which is dishonored shall be punishable with imprisonment which 
may extend to one year, or with fine, or with both, unless he can estabiles, for which the burden of proof shall 
rest on him, that he had made arrangements with his bank to ensure that the checker would be honored and 
that the bank was at fault in not honoring the cheque. (5) Where the Persian quality of an offence under this 
Act is a company or other body corporate, the chief executive by whatever name called, and any director or 
officer involved shall be deemed to be guilty of the offence and shall be liable to be proceeded against and 
punished accordingly. (6) All offences under this Act shall be biable,  

 

20. Application of fines.- A Banking Court imposing any fine under this Act may direct that the whole or a 
part thereof shall be applied in or towards-  

(a) payment of cost of all or any of the proceedings under this Act; and  

(b) payment of aggrieved party of compensation for any loss caused by the offence.  
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21. Appeal.- (1) Subject to sub-section (2), any person aggrieved by a decree, or an order refusing to set aside a 
decree, or an order permitting or preventing the sale of property, or a sentence passed by a Banking Court 
established under section 4 may, within thirty days of such order, decree or sentence, prefer an appeal to the 
High Court.  

Provided that the admission of the appeal shall not per se operate as a stay, and nor shall any stay be granted 
therein unless the appellant deposits in cash with the High Court an amount equivalent to the amount due, or, 
at the discretion of the High Court, furnishes security equal in value to such amount; and in the event of a stay 
being granted for a part of the decorate amount only the requirement for a deposit in cash or furnishing of 
security shall stand drudged accordingly.  

Provided further that where the claim of the decree-holder is based on the default of the defendant in payment 
of agreed installments, the deposit shall be made or , as the case may be, the security furnished to the extent of 
the amount of installments in default.  

(2) The High Court shall, at the stage of admitting an appeal, or at any time thereafter either suo motu, or on 
the application of the decree holder, decide by means of a reasoned order whether the appeal is to be admitted 
in part or in whole depending on the facts and circumstances of the case.  

(3) An appeal under sub-section (1) shall be heard by a bench of not less than two Judges and, in case the 
appeal is admitted, it shall be decided within ninety days from the date of admission.  

(4) An appeal may be preferred under this section from a decree passed ex-parte.  

(5) No appeal, review or revision shall lie against any interlocutory order of the Banking Court other than an 
order passed under sub-section (6) of section 18.  

 

22.Application of the Limitation Act, 1908, Act IX of 1908.-(1) Subject to sub-section (2), the provisions of the 
Limitation Act, 1908 (Act IX of 1908) shall not apply to any suit, application or other proceedings filed or 
transferred to a Banking Court under this Act.  

(2) The provisions of the Limitation Act, 1908 (Act IX of 1908), shall apply to all cases instituted or filed in a 
Banking Court after the coming into force of this Act:  

Provided that in relation to past transactions a fresh cause of action will be deemed to arise, for purposes of 
limitation only, on the date on which this Act comes into force.  

S. 22—Limitation Act (IX of 1908), S. 3—Loan amount on the basis of negotiable instrument—Limitation—
Starting point of – Limitation in respect of guarantee would start from the date of cause of action when 
demand was made or suit was filed. PLJ 2004 Lah. 220 

 

23. Power to make rules.-The Federal Government may, by notification in the official Gazette, make 
rules for carrying out the purposes of this Act.  

 

24.Removal of difficulties.-If any difficulty arises in giving effect to any of the provisions of this Act, 
the Federal Government may, by notification in the official Gazette, make such provisions as it think fit for 
removing that difficulty.  

 

25. Transfer of pending criminal proceedings.- All criminal proceeding pending before the Special 
Courts constituted under Banking Companies (Recovery of Loans, Advances, Credits and Finances) 
Ordinance, 1997, immediately before the establishment of the Banking Courts under section 4 shall stand 
transferred to the Banking Courts having jurisdiction:  

Provided that a Banking Court shall not, on conviction in any such case, pass a sentence exceeding the 
maximum sentence prescribed by the aforesaid laws.  

 

26. Immunity.- No suit, prosecution or other legal proceedings lie against the banking Mohtasib or 
members of his staff or any person authorised by him for anything which is in good faith done or intended to 
be done under this Act.  

 

27. Finality of order.- Subject to the provisions of appeal, no court or other authority shall revise or 
review or call, or permit to be called, in question any proceeding, order, judgement, decree or sentence of a 
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Banking Court or the Banking Mohtasib or the legality or propriety of anything done or intended to be done 
by the Banking Court or the Banking Mohtasib under this Act.  

 

28. Repeal.- The Banking Companies (Recovery of Loans) Ordinance, 1979 (XIX of 1979), the Banking 
Tribunals Ordinance, 1984 (LVIII of 1984), and the Banking Companies (Recovery of Loans, Advances, Credits 
and Finances) Ordinance, 1997 (XXV of 1997), are hereby repealed.  

(2) Notwithstanding anything contained in the General Clauses Act, 1897 9X of 1897), or in any appointment 
order or contract, no person shall have any vested right in respect of his appointment or any term and 
condition of his appointment made under any of the Ordinance repealed under sub-section (1). 

 


