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THE 
CODE OF CIVIL PROCEDURE, 1908 

 
Act No. V of 1908 

 
21st  March, 1908 

 
An Act to consolidate and amend the laws relating to the 

Procedure of the Courts of the Civil Judicature. 
 

WHEREAS it is expedient to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature;  

 
It is hereby enacted as follows: - 

Court Decisions 
Process of litigation and its purpose. Aim and object of Civil Procedure Code. 

Civil Procedure Code is primarily a procedural law although it has substantive 
provisions. Law of procedure is that branch of law which governs process of litigation, 
Substantive law would not relate to process of litigation but to its purpose. Right of 
appeal or to lead evidence etc. were thus, substantive rights.  PLJ 1999 Lah. 977. 
 Procedure and forms prescribed in C.P.C.. Object, purpose and import of. 
Procedure and forms prescribed in Civil Procedure Code, 1908, do not place any 
embargo upon powers of Court but merely regulate procedure for exercise of powers 
possessed by Court. Duty of Court was to determine and protect civil rights of litigating 
parties. Technicalities could not be allowed to thwart administration of justice. PLJ 1997 
Kar. 908 = 1997 CLC 997. 

 Providing opportunity of being heard to parties. Pre-requisites. Ordinarily, 
Appellate Court must heard both parties but such principle could not be stretched too far 
in all circumstances. Where party to proceedings who had remained absent without any 
sufficient cause was negligent or with purpose to delay proceedings had remained 
absent, Court was not bound to adjourn such proceedings till defaulting party appeared 
on its convenience to argue its case. Where party was served with notice of hearing but 
had failed to appear on date of hearing, Appellate Court could proceed with case. Where 
defaulting party was appellant, best course would be to dismiss appeal for non-
appearance and refrain from proceeding on merits.  PLJ 1998 SC 615. 

 

PRELIMINARY 
 

1.  Short title, commencement and extent. (1) This Act may be cited as the 
Code of Civil Procedure, 1908. 
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(2)  It shall come into force on the first day of January, 1909. 
(3)  It extends to the whole of Pakistan. 

 
2.  Definitions. In this Act, unless there is anything repugnant in the 

subject or context: 
(1)  'Code' includes rules: 
(2)  'decree' means the formal expression of an adjudication which, so 

far as regards the Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in the suit and may 
be either preliminary or final. It shall be deemed to include the rejection of a 
plaint [the determination of any question within section 144, and an order under 
rules 60, 98, 99, 101 or 103 of Order XXI] but shall not include: - 

(a)  any adjudication from which an appeal lies as an appeal from an 
order ; or 

(b)  any order of dismissal for default. 
            Explanation. A decree is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final ; 

(3)  'decree-holder' means any person in whose favour a decree has 
been passed or an order capable of execution has been made ; 

(4)  'district' means the local limits of the jurisdiction of a principal 
Civil Court of original jurisdiction (hereinafter called a 'District Court'), and 
includes the local limits of the ordinary original civil jurisdiction of a High Court; 

(5)  'foreign Court' means a Court situate beyond the limits of 
Pakistan which has no authority in Pakistan and is not established or continued 
by the Federal Government ; 

(6)  'foreign judgment' means the judgment of a foreign Court : 
(7)  'Government Pleader' includes any officer appointed by the 

Provincial Government to perform all or any of the functions expressly imposed 
by this Code on the Government Pleader and also any pleader acting under the 
directions of the Government Pleader ; 

(8)  'Judge' means the Presiding Officer of a Civil Court; 
(9)  'judgment' means the statement given by the Judge of .the 

grounds of a decree or order ; 
(10)  'judgment-debtor' means any person against whom a decree has 

been passed or an order capable of execution has been made ; 
(11)  'legal representative' means a person who in law represents the 

estate of a deceased person, and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is sued in a representative 



Contents                                Major Acts Civil                                                       3 

 
character the person on whom the estate devolves on the death of the party so 
suing or sued ; 

(12)  'mesne profits' of property means those profits which the person 
in wrongful possession of such property actually received or might with 
ordinary diligence have received therefrom, together with interest on such 
profits, but shall not include profits due to improvements made by the person in 
wrongful possession ; 

(13)  'movable property' includes growing crops: 
(14)  'order' means the formal expression of any decision of a Civil 

Court which is not a decree ;  
(15)  'pleader' means any person entitled to appear and plead for 

another in Court, and includes an Advocate, a vakil and an attorney of a High 
Court ; 

(16)  'prescribed' means prescribed by rules ; 
(17)  'public officer' means a person falling under any of the following 

descriptions, namely ; 
(a)  every Judge ; 
(b)  every person in Service of Pakistan ; 
(c)  every commissioned or gazetted officer in the military, naval or 

air forces of  Pakistan while in the service of the State; 
(d)  every officer of a Court of Justice whose duty it is, as such officer, 

to investigate or report on any matter of law or fact, or to make, 
authenticate or keep any document, or to take charge or dispose of 
any property, or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order, in the Court, and 
every person especially authorised by a Court of Justice to 
perform any of such duties ; 

(e)  every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement; 

(f)  every officer of the Government whose duty it is, as such officer, 
to prevent offences, to give information of offences, to bring 
offenders to justice, or to protect the public health, safety or 
convenience ; 

(g)  every officer whose duty it is, as such officer, to take, receive, 
keep or expend any property on behalf of the Government, or to 
make any survey, assessment or contract on behalf of the 
Government, or to execute any revenue-process, or to investigate, 
or to report on, any matter affecting the pecuniary interests of the 
Government, or to make, authenticate or keep any document 
relating to pecuniary interests of the Government or to prevent 
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the infraction of any law for the protection of the pecuniary 
interest of the Government; and 

(h)  every officer in the service or pay of the Government, or 
remunerated by fees or commission for the performance of any 
public duty. 

(18)  'rules' means rules and forms contained in the First Schedule or 
made under section 122 or section 125 ; 

(19)  'share in a corporation' shall be deemed to include stock, 
debenture stock, debentures or bonds ; and 

(20)  'signed', save in the case of judgment or decree, includes 
stamped. 

 

Court Decisions 
 Term "decree"-Meaning, scope and import of. Collusive decree—Effect qua 

subsequent suit filed in respect of same property—Such decree even though not 
challenged by plaintiff was liable to be ignored. PLD 2003 Lah. 255 Term 'decree' means 
the formal expression of an adjudication which, so far as regards the Court expressing it, 
conclusively determines the rights of the parties with regard to all or any of the matters 
in controversy in the suit and may be either preliminary or final. It further provides that 
it shall be deemed to include the rejection of a plaint, determination of any question 
within section 144 and an order under rule 60, 98, 99, 101 or 103 of order XXI of C . P. C . 
but excludes any adjudication from which an appeal lies as an appeal from an order or 
any order of dismissal for default. It may further be noticed that the explanation explains 
that a decree is preliminary when further proceedings have to be taken before suit can be 
completely disposed of and that it is final when such adjudication completely disposes of 
the suit or it may be partly preliminary and partly final. 1988 C L C 1462 

PLD 1975 Kar. 944 and PLD 1961 Kar. 565 ref. 
Although decree granted by Special Court was described as a preliminary 

decree, it was, in substance, a final decree as it did not contemplate any further 
proceedings. A preliminary mortgage decree under O.XXXIV R. 4 is incapable of 
execution Held, final decree for sale passed by Special Court was liable to be set aside. 
First decree being a money decree and amount having been received by decree-holder, 
decree has been fully satisfied. PLJ  1989 SC 146. Where Preliminary decree was framed 
by Trial Court in suit and after submission of report by Local Commissioner which was 
not objected to by any party, final decree was passed. Decree-holder filed execution 
application containing whole relief as granted to him by Trial Court in terms of 
preliminary and final decree passed in suit, but Executing Court while disposing of 
application of decree-holder had only considered and decided one prayer clause of 
execution application and did not consider and decide other two clauses-thereof on 
ground that final decree framed by Trial Court did not contain said two clauses. Validity. 
Even if contents of preliminary decree framed in suit were not incorporated in final 
decree at time of its preparation, preliminary decree stood legally merged in final decree 
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and Executing Court was bound to implement same together. Executing Court by not 
adverting to other two clauses of prayer mentioned in application of execution of decree-
holder, had committed mistake which needed rectification in review. PLJ 1999 Kar. 714 

(DB) = 1999 CLC 1264. Decrees of foreign Courts normally not executable but foreign 
judgments can successfully. PLJ 1976 AJ & K 1.  If an order rejecting the plaint under 
Order VII, Rule 11, C . P. C . is a decree for the purpose of filing of an appeal, it must 
follow that it is also a decree for the purpose of the Court-Fees Act and, therefore, ad 
valorem court-fee is to be paid unless the Court-Fees Act is amended. 1988 C L C 1462 

Return of plaint by Trial Court for presentation before proper Court after 

decree in suit-Validity-Trial Court having become functus officio after decreeing the suit, 
could not have returned plaint. 1997 C L C 768 

 Order closing defence under O.VIII, R.10, C.P.C. passed by Trial Court was 
upheld by High Court -Respondents/judgment-debtors could not be permitted to reopen 
issues in appeal against preliminary decree, they could either challenge order or could 
await for final decision—Defendants having opted to challenge order of closing right of 
filing written statement in High Court and remaining unsuccessful defendants could not 
again attack same at the time of appeal against final decree. 2002 MLD 879 

 

Valid judgment. Importantingredients. Most important ingredient of a valid 
judgment is reasons or grounds for decision because validity of judgment in higher 
forum is to be Been from reasoning and the same is to be challenged by aggrieved party 
is to attack reasoning of judgment in appeal and not narration of facts. Conclusion 
arrived at by court will not be binding without reasoning, therefore, courts insist that 
even in exparte judgments reasons should be clearly given. PLJ 1998 Lah. 401 = PLD 1998 
Lah. 100. = NLR 1998 Civil 164. 

  
It is a cardinal principle of justice that justice should not only be done but should 

be seen to have been done. Reasoning is also necessary to satisfy this most important 
principle of dispensation of justice. Court acts with material irregularity and illegality if it 
tails to record reasons in support of its conclusions. Accumulative effect of S. 2(9), Order 
XX Rule 4 and Order XLI Rule 31 CPC would be that decision by a court to be termed as 
judgment must be based on reasons and failure to comply with this requirement would 
render judgment nullity -and ' unsustainable.  PLJ 1998 Lah. 401 = PLD 1998 

  
Judgment and decree of trial Court and Appellate Court. Essentials. Non-

compliance of such provisions. Effect. Judgments and decrees whether by trial Court or 
Appellate Court must be given in accordance with periphery prescribed by C.P.C. and if 
that .was not followed, judgment and decree would become illegal. Order, XX of C.P.C. 
speaks of the manner in which judgment .has to be pronounced, the way same is to be 
attested and signed. Court has to express as to how it appreciated evidence adduced by 
parties and came to conclusion on logical basis. Judgment need not necessarily deal with 
all the matters in issue in suit but it has to determine those issues, decision whereof 
would have the effect of adjudicating all matters in controversy, resulting in final 
disposal of suit. One essential element of judgment is statement of grounds for decision. 



6                             The Code of Civil Procedure, 1908                               Contents 
 

Final judgment would determine principal matter in question conclusively. Such 
judgment being judgment in personam should fully determine parties rights and judge 
was required to have used all his skills and to highlight each and every point under 
controversy and his own reasons for agreeing with either of parties or those points. 
Provision of O.XX, R. 5 C.P.C. would reflect that judgment should contain finding on all 
issues separately unless parties do not rely upon an issue. Provisions of O.XLI C.P.C. 
provide for methodology of filing of appeal and prescribes form in which memorandum 
of appeal is to be drawn and presented before Court, it also speaks of grounds which are 
to be taken in appeal. Rule, 31 of O.XLI C.P.C. provides how a judgment is to be written 
and what are to be its contents. Where any judgment offends provisions of C.F.C- same 
would not be acceptable in law and has to be set aside. Two Courts below having not 
decided case issue wise, same were set aside with direction to decide the same afresh in 
accordance with law. PLJ 2000 Lah. 610. 

Where deceased on his own showing had got only poverty to leave behind, there 
would not conceivably be anything capable of being represented by any one else because 
something and not merely nothing could vest in another. Property but not poverty of a 
deceased could be heritable.  PLD 1989Lah. 305 +  PLJ 1989 Lah. 263. 

Grant of mesne profits for period of three years prior to date of institution of 
suit. Plaintiffs would have been entitled to mesne profits for period of three years prior 
to institution of earlier suit i.e. from 3.7.1946, since possession of land in question was 
delivered by plaintiffs on 29.4.1971 and in view of the permission granted to the 
judgment of Court for filing separate suit for mesne profits, such period ought to have 
been treated as period of suspension of the right to sue for the same. Failure of plaintiffs 
to file cross-objections. Modification in decree refrained. PLJ 1999 Kar. 181 = 1998 MLD 
225. 

Mesne profits :-- provisions are repugnant to Injunctions of Islam. PLJ 1992 FSC 
153. 

 
3.  Subordination of Courts. For the purposes of this Code, the 

District Court is subordinate to the High Court, and every Civil Court of a grade 
inferior to that of a District Court and every Court of Small Causes is subordinate 
to the High Court and District Court. 
 
            4.  Savings. (1) In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to limit or otherwise affect any 
special or local law now in force or any special jurisdiction or power conferred, 
or any special form of procedure prescribed, by or under any other law for the 
time being in force. 
            (2)  In particular and without prejudice to the generality of the 
proposition contained in sub-section (1), nothing in this Code shall be deemed to 
limit or otherwise affect any remedy which a land-holder or landlord may have 
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under any law for the time being in force for the recovery of rent of agricultural 
land from the produce of such land. 
 
            5.  Application of the Code to Revenue Courts. (1) Where any 
Revenue Courts are governed by the provisions of this Code in those matters of 
procedure upon which any special enactment applicable to them is silent, the 
Provincial Government may, by notification in the official Gazette, declare that 
any portions of those provisions which are not expressly made applicable by this 
Code shall not apply to those Courts, or shall only apply to them with such 
modifications as the Provincial Government may prescribe. 
            (2)  'Revenue Court' in sub-section (1) means a Court having 
jurisdiction under any local law to entertain suits or other proceedings relating to 
the rent, revenue or profits of land used for agricultural purposes, but does not 
include a Civil Court having original jurisdiction under this Code to try such 
suits or proceedings as being suits or proceedings of a civil nature. 
 
          6. Pecuniary jurisdiction. Save in so far as is otherwise expressly provided, 
nothing herein contained shall operate to give any Court jurisdiction over suits 
the amount or value of the subject-matter of which exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction.  
 
          7.  Provincial Small Cause Courts. The following provisions shall 
not extend to Courts constituted under the Provincial Small Cause Courts Act, 
1887, or to Courts exercising the jurisdiction of a Court of Small Causes under the 
said Act, that is to say,- 

(a)  so much of the body of the Code as relates to- 
(i)  suits excepted from the cognizance of a Court of Small 

Causes; 
(ii)  the execution of decrees in such suits; 
(iii)  the execution of decrees against immovable property; and  

(b)  the following sections, that is to say,- 
section 9 ;  
sections 91 and 92 ; 
sections 94 and 95 so far as they authorise or relate to- 
(i)  orders for the attachment of immovable property,  
(ii)  injunctions,  
(iii)  the appointment of a receiver of immovable property, or 
(iv)  the interlocutory orders referred to in clause (e) of section 

94, and  sections 96 to 112 and 115. 
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          8.  Presidency Small Cause Courts. 1[Omitted]  
 
Legal Amendments 
 1. Omitted by A. 0., 1949 
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PART I 
 

SUITS IN GENERAL 
 

JURISDICTION OF THE COURTS AND RES JUDICATA 
 

          9. Court to try all civil suits unless barred. The Courts shall (subject to the 
provisions herein contained) have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is either expressly or impliedly barred. 
Explanation. A suit in which the right to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. 
 

Court Decisions 
Jurisdiction of Civil Court--Extent- Civil Courts being Courts of plenary 

jurisdiction could entertain challenge against any action or order passed by 
administrative or quasi judicial functionary which was coram non judice or without 
jurisdiction. PLJ 1998 Kar. 765 = 1998 CLC 27 = NLR 1998 Civil 199.  PLD 1965 SC 671 
and PLD 1965 SC 698 rel.  Where executive Authority or any quasi-judicial Tribunal acts 
in excess of jurisdiction or without jurisdiction, Civil Court being Court of general 
jurisdiction is empowered to examine vires of such orders, even though there is express 
or implied ouster of jurisdiction of Civil Court. 1995 M L D 45 Civil Court is a Court of 
plenary jurisdiction and entitled to examine decisions and orders passed by Special 
Tribunals unless such jurisdiction is expressly barred and provided such .Tribunals acted 
within four corners of authority vested in them and within limits of statute under which 
such Tribunals are created. PLJ 1999 Kar. 456 = 1999 CLC 422.  Dispute regarding title. 
Jurisdiction. Question of title relating to land being essentially triable by Civil Court and 
not by Rev. Court, contention of defendants that Civil Court had no jurisdiction to try 
case in question was, without any force. PLJ 1999 SC (AJ&K) 1 

Pakistan (Administration of Evacuee Property Act (1956), S. 16, Rehabilitation 

Act, Section 18. Possession. Suit for. Whether jurisdiction of Civil Court ousted in case of 
evacuee property dispute. According to observations made by S.C of Pakistan in case 
Haji Sultan. Muhammad v. Muhammad Sadiq (PLD 1973 SC 347) and by High Court in 
case Piria vs. Noora (PLD 1976 Lah. 6) jurisdiction of Civil Court is not ousted even if 
property remains evacuee, provided facts alleged and relief sought are not of such nature 
which are prejudicial to interest of custodian or Rehabiliation Authorities or are hit by 
mischief of any provisions of Rehabilitation laws. Bar of Civil Court would be attracted 
only to case where exercise of such jurisdiction offends against principles indicated in 
above cases. PLJ 1998 SC (AJK) 49. 

Religious Matters :-- Where Plaintiffs were seeking injunction .against 
defendants from interfering in their rights to offer Namaz, individually and ba-jamaat 
and to call Azan in Jamat Khana. Whether suits raising question of religious rites and 
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ceremonies are not suits of civil nature and are not maintainable in civil courts. Provision 
of Section 9 does not bar filing of any suit but merely confers jurisdiction in civil courts to 
try all suits of civil nature.' Term "Suit of civil nature" has been defined under 
explanation to Section 9 which includes suit wherein right to property or to office is 
contested, notwithstanding that such right revolves entirely on decision of question as to 
religious rights or ceremonies. Suit for injunction restraining one party from interfering 
by one sect with religious rites of other sects to worship is maintainable under section-9 
of C.P.C- Most crucial question which is involved in suit and which needs serious 
consideration is status of  "Jammat Khana" which is place wherein plaintiffs want to offer 
prayer and to call Azan. This is question of public importance which requires production 
of evidence from both parties. It is also to be seen whether these Jamaat Khanas are 
dedicated to God or it is private property in order to treat these Jammat Khanas at par 
with mosques. All these issue are of civil nature and that suit to try such issues is not 
barred by Section 9 C.P.C. PLJ 1998 Kar. 350. = 1998 CLC 859. 

Change of source of water supply-Order passed under S.20, Canal and Drainage 
Act,. 1873-Mode to challenge-Any type of order passed under S.20, Canal and Drainage 
Act, 1873 can be assailed through civil suit-Questions of fact being involved in such cases 
these have to be considered after the same were highlighted through production of 
evidence-Order in question, passed by Canal Authorities was challenged. by petitioners 
through filing of Constitutional petition on the ground that same was illegal, void, 
without authority and without jurisdiction-All averments and assertions raised in 
Constitutional petition could be agitated before Civil Court where analysis would have 
to be made/effected on the basis of production of evidence and submissions through 
arguments-Even if order passed by Canal Authorities was without jurisdiction, same 
would have to be got set aside by adopting correct procedure and availing remedy before 
competent forum-Civil suit being efficacious remedy against order passed by Canal 
Authorities under Ss. 20 & 68, Canal and Drainage Act, 1873, Constitutional petition 
challenging such orders would not be maintainable.  1996 C L C 1747 

PLD 1961 (W.P.) Lah.. 439 rel. 
S. 49-E of Capital Development Authority (Amendment) Act, 1966. Suit for 

declaration decree. Appeal dismissed by two appellate forums. Competency of civil court 
to go into question of ownership of plot allotted by C-D.A- Jurisdiction of Civil Court 
will be barred only when legality' of anything done or action taken under Ordinance/Act 
by or at instance of Authority is questioned. It is right of a civil nature covered under 
Section 9 of CPC which confers, general jurisdiction upon courts to try all suits of civil 
nature. PLJ 1995 SC 424 = PLD 1995 SC 454. 

Suit to challenge existence, effect or validity of contract wherein arbitration 
clause was included. S. 9, Civil Procedure Code, 1908, would not bar suit where 
existence, effect or validity of contract was questioned wherein arbitration clause was 
also incidentally included. Such broad contract, as a whole, could not be challenged 
under S. 33, Arbitration Act, 1940, though arbitration clause therein separately could be 
so challenged.  

Notwithstanding such suit, arbitration clause in contract could not be suspended 
or unreasonably whittled down solely because main agreement was under challenge. 
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Where any party was disinclined to go to arbitration then, notwithstanding such general 
or broad based challenge with which arbitration clause might stand or fall, such party 
must institute appropriate proceedings under S. 33, Arbitration Act, 1940, challenging 
arbitration clause itself and unless that was done arbitration proceedings could not, as an 
interim measure, be allowed to be by-passed. Plaintiff having not proceeded under S. 33, 
Arbitration Act, 1940, till such time his suit in terms of S. 9, C.P.C. proceeded to trial and 
entire contract was found either not to have been concluded duly w stood to have been 
lawfully cancelled, and with it the arbitration clause, parties would have to go to 
arbitration if any one of them was to insist for that course.  PLJ 1999 Kar. 38 = 1998 CLC 
1610. 

Fraud ; Question of fraud and misrepresentation unless specifically barred under 
law could only be gone into Any Civil Court of general jurisdiction. PLJ 2000 SC 1933. 
 

But; 
Where Authority’s Jurisdiction Provided :-- One may seek his Relief only 

through provided authorities and not through Civil Courts unless it is shown that such 
authorities acted mala fide or under a cloak of jurisdiction which they did not possess. 
PLJ 1979 SC (AJK) 56. 

Because Such forum having exclusive jurisdiction to adjudicate upon grievance 
disputes adjudciatable by forum not to be brought before Civil Court unless statute 
creating forum provides otherwise. PLJ 1984 Pesh. 114. 

Matter arising out of terms prescribed by Specified Authority held to be settled 
by same authority. PLJ 1980 Pesh. 216. 

Rev. Courts have hierarchy of their own and until and unless their orders were 
not passed without lawful authority and jurisdiction, Civil Court would have no 
"jurisdiction to interfere therein. Where property which was" reserved for public 
purposes and was a "charagah" or pond meant for drinking water to cattle same could 
not be allotted and no proprietary rights could be conferred upon un-authorised 
occupants of property. Determination of such matter being within jurisdiction of Rev. 
Court, Trial Court as well as Appellate Court had rightly rejected plaint wherein same 
matter was agitated which had been finally determined by Rev. Courts.  PLJ 1999 Lah. 
1630 = . 1999 CLC 1396. 

Jurisdiction under Sec. 32, AJ&K Land Reforms Act (1960). Rights and 
obligations created under special act barring jurisdiction of Civil Courts for deciding 
disputes arising under such Act. Jurisdiction of Civil Courts, ousted. PLJ 1979 SC (AJK) 
56. 

Suit by Chief Executive of -company against some of Directors of company. 
Maintainability and prerequisites for such an action. Courts would not be competent to 
interfere in day-to-day working of any company on doctrine of indoor management. 
Such bar, however, was not absolute and there were situations where Directors or 
shareholders of a company could bring case before Court against company and its 
Directors. Court would be justified to interfere; where majority had acted in depriving 
minority of their lawful and legitimate rights; acts complained of were ultra vires of 
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Memorandum and Articles of Association; Directors had acted mala fidely and against 
interest of company; there was violation of principles of natural justice; and acts 
complained of amounted to fraud and misrepresentation. Plaintiffs suit that he, as Chief 
Executive of Company, was entitled to perform his functions in accordance with law and 
that curtailment of his power by impugned resolution was illegal and ultra vires of 
specified meeting, was maintainable for plaintiff had no other remedy available to him 
under any other law through which he could seek declaration as to his legal status in 
Board of Directors after passing of resolution in question.  PLJ 1998 Kar. 712 = 1998 CLC 
237. 

Constitutional jurisdiction : Maintainability. Scope of Constitutional 
jurisdiction being very limited, the same was confined to ascertain as to whether Tribunal 
or Appellate Authority had the jurisdiction and whether rejection of plaint by trial Court 
and pendency of appeal against disputed question of fact would not confer jurisdiction 
on High Court to entertain petition in writ jurisdiction. Invoking of Constitutional 
petition of High Court instead of availing of remedy provided for under the law would 
only be Justified when impugned order/action was palpably without jurisdiction as to 
force an aggrieved person in such a case to approach the forum provided under the 
relevant statute would not be just and proper. Suit and appeal being pending between 
the parties before Civil Court, by passing the remedy, provided under plenary 
jurisdiction of Civil Courts would not been justified and to press into service 
Constitutional jurisdiction of High Court by appellant can only be deprecated. Writ 
petition can be filed if aggrieved person has no remedy under the statute against 
impugned order passed by the Tribunal. Parties being locked in Civil litigation in three 
suits and one appeal, invocation of Constitutional jurisdiction by appellant was an act 
which cannot be accorded credence in appeal before Supreme Court. Appeal against 
dismissal of Constitutional petition being without substance was dismissed in 
circumstances. PLJ 2001 SC 270 = PLD 2001 SC 393.  

  
          10.  Stay of suit.  No Court shall proceed with the trial of any suit in 
which the matter in issue is also directly and substantially in issue in a 
previously instituted suit between the same parties, or between parties under 
whom they or any of them claim, litigating under the same title where such suit 
is pending in the same or any other Court in 1[Pakistan] having jurisdiction to 
grant the relief claimed, or in any Court beyond the limits of 1[Pakistan] 
established or continued by Federal Government and having like jurisdiction, or 
before 2[the Supreme Court]. 
          Explanation.  The pendency of a suit in a foreign Court does not 
preclude the Courts in 1[Pakistan] from trying a suit founded on the same cause 
of action. 
Legal Amendments 
 1. Subs. by the central laws(statutes Reforms) ord.1960 

2. Subs. By the p.o. 1961 
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Court Decisions 
Res Sub-Judice.  Intention and spirit behind scheme of S. 10, C.P.C. appears to 

avoid duplication of trial on same cause of action and to obviate conflict of decisions as 
well as unnecessary labour on adjudication for a common suit. PLJ  1999 Kar. 419 = PLD 
1999 Kar. 81. 

 Suit. Stay of. Important ingredients. Five essential ingredients which must be 
fulfilled before directing stay of subsequently instituted suit, are matter in issue in both 
suits must be directly and substantially the same; previously instituted suit must be 
competent in a Court of competent jurisdiction; Court before which previous suit was 
pending must be competent to grant relief in subsequent suit; both suits must be between 
same parties or their representatives; and parties must be litigating in both the Suits 
under the same title. Where all such conditions, were fulfilled, it was incumbent upon 
Court trying subsequently instituted suit to -stay further proceedings, but if all 
conditions for exercise of jurisdiction under Section 10, C.P.C. were not strictly fulfilled in 
order to achieve ends of justice, suit could be stayed under Section 151, C.P.C. or trial of 
two suits must be consolidated.  PLJ  1999 Kar. 419 = PLD 1999 Kar. 81. 

 
11.  Res Judicata.  No Court shall try any suit or issue in which the 

matter directly and substantially in issue has been directly and substantially in 
issue in a former suit between the same parties, or between parties under whom 
they or, any of them claim, litigating under the same title, in a Court competent 
to try such subsequent suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such Court. 
          Explanation I.   The expression 'former suit' shall denote a suit which has 
been decided prior to the suit in question whether or not it was instituted prior 
thereto. 
          Explanation II.  For the purposes of this section, the competence of a Court 
shall be determined irrespective of any provisions as to a right of appeal from the 
decision of such Court. 
          Explanation III. The matter above referred to must in the former suit have 
been alleged by one party and either denied or admitted, expressly or impliedly, 
by the other. 
          Explanation IV. Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been a 
matter directly and substantially in issue in such suit. 
         Explanation V.  Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to have 
been refused. 
        Explanation VI.  Where persons litigate bona fide in respect of a public right 
or of a private right claimed in common for themselves and others, all persons 
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interested in such right shall, for purposes of this section, be deemed to claim 
under the persons so litigating. 

 

           Court Decisions 
Res judicata- Dismissal of suit on principle of- Dismissal of suit on the doctrine 

of res judicata could not be termed as the decision based on technicalities. PLD 2003 Lah. 

48  Principle of- Essence of the principle of res judicata contained in S. 11, C.P.C is that a 
relied which is or which can be claimed and prayed for by a litigant through one recourse 
to law cannot be claimed or prayed for again by the same litigant before the same forum- 
Principle, thus, saves the Court from being vexed repeatedly by a litigant for the same 
relief or for a relief which could have been claimed or prayed for by him in earlier action. 
PLD 2003 Lah. 1 Matter directly and substantially in issue in the subsequent suits as well 
as in the present suit being the same, was hit by the provisions of S. 11, C.P.C and thus 
barred by law. PLD 2003 SC 484  
Pleadings at variance in both the suits- Controversy had substantially been in issue 
between the same parties in the former suit dismissed under O. XVII, R.3, C.P.C- Both the 
Courts below had dismissed the suit on the basis of dourine of res judicata was not 
applicable as the previous suit had not been decided on merits and the pleadings of the 
parties were at variance in both the suits-Validity- Where the Court proceeded to decide 
the suit under O.XVII, R.3, C.P.C. it was a decision on merits and a fresh suit on the same 
cause of action was barred under S.11, C.P.C-- plaintiff having himself had filed the 
earlier suit which was dismissed under O.XVII, R.3, C.P.C., and the judgment was not 
challenged any further, the plaintiff was bound by such determination irrespective of the 
pleadings of the parties Determination of the “issue” is found mentioned in S.11, C.P.C 
which issued had stood determined in the former sit—View taken by both the Courts 
below could neither be regarded illegal nor suffering from any material irregularity.  
PLD 2003  Lah. 48 

Object, of Section 11 C.P.C. is to bound down parties in the first instance set up 
their total claim and defence during course of their pleadings so as to avoid multiplicity 
or repetition of same cause of action or issue which was intentionally left out. Object 
behind Section 11 C.P.C., therefore, is to put an end and give finality to cause of action 
between same parties in respect of same property which would include matters directly 
relatable to cause of action or which were ancillary or collateral to subject in issue.  PLJ  
1999 Pesh. 6 = 1999 MLD 2140. 

Essential requirements to attract bar of res judicata-Trial Court deciding case on 
basis of principles of res judicata with observation that no copy of previous suit or any 
decree or order had been placed on record-Defendants m their written statement had not 
specifically alleged as to what type of suit was instituted by predecessor of plaintiffs-No 
proof was on record to suggest that previous suit was instituted for property in question 
and that alleged decree was binding upon parties--Requirements of res judicata in terms 
of S.11, C.P.C. thus, stood non-complied with regard to, parties to suit, nature of suit, 
property involved in suit, and nature of controversy between parties-Principles of res 
judicata was not applicable in circumstances. 1995 M L D 690 
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Rule of res judicata. To be interpreted strictly. Trial of cause unless necessarily 

involves re-opening of decision, do not to be slammed. PLJ 1976 AJ&K 131. 

Doctrine of res-judicata. Court in order to apply bar of res-judicata must first 
determine, whether the same was raised, determined and decided in former proceedings 
before parties; There being no indication that question in regard to the use of such 
property had been conclusively determined by Settlement Authorities or High Court in 
earlier litigation, question of applicability of res-judicata could not pressed into service. 
PLJ 1999 SC 1076 = 1999 SCMR 705. Doctrine of res judicata is not only confined to cases 
falling under Section 11 C.P.C., but would also apply to cases where provisions of C.P.C. 
are not applicable. Constructive application of these provisions do apply in such cases as 
otherwise there could be no end to litigation. Principles of res judicata as contained in S- 
11 C.P.C. are not exhaustive, but can be applicable to cases where provisions of C.P.C. 
have not specifically been made applicable.   PLJ 1995 Kar. 216 = PLD 1995 Kar. 214.  

Where two civil suits were filed at two - districts seeking same relief, between same 
parties and about same properties. One suit at district "A" was dismissed for non-
production of evidence and suit at "B" district was decreed later on. Earlier dismissal of 
suit at "A" will operate as res-judicata. Order of dismissal of suit earlier substantially 
involving the same issues and cause of action between same parties for failure to produce 
evidence would be deemed to be a judgment on merits and operated as res-judicata 
between parties which bar second suit. PLJ 2000 Lah. 800 = 2000 MLD 404.  It is well-
settled that when review is refused by a Court that is no ground for filing a new suit on 
those very grounds. PLJ  1976 Lah. 510. 

S. 11 of C.P.C. prohibits a court from trying any suit or issue in which matter 
directly and substantially in issue in a former suit between same parties, or between 
parties under whom they or any of them claim, litigating under same title, in a court 
competent to try such subsequent suit or suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such competent court. Section 11 of the 
C.P.C. does not make any distinction between a judgment in rem or a judgment in 
personam. PLJ 1997 SC 446 = 1997 SCMR 281 = NLR 1997 Civil 276. 

When S. 11 read with Order XXVII, Rule 2. Applications for leave to appear and 
defend suit dismissed. Suit for damages by defendants in those suits. Whether principle 
of res-judicata applicable. Failure to obtain leave to appear and defend suit, amounts to 
admission of allegations in plaint. It is settled law that decision under Order XXXVII, 
CPC in default of obtaining leave, is to be taken decision on merits. Suit is barred by 
principle of res-judicata as laid down in Section 11 of C.P.C. PLJ 1994 Kar. 212 = PLD 
1994 Kar. 242. 

Canal and Drainage Act -- Order of Authority below shifting respondents' land 
from one outlet to another in interest of better irrigation which was affirmed by 
Appellate Authority was challenged in Constitutional petition, but petition was also 
dismissed-Despite order of Authority having attained finality up to level of High Court, 
petitioners who were very influential persons did not let order implemented for a period 
of more than two decades in collusion with officials of Department and by bringing 
frivolous litigation-After having failed twice in their civil suits, a similar type of suit was 



16                             The Code of Civil Procedure, 1908                               Contents 
 

again filed and object of that suit clearly was to get the order cancelled which had 
attained finality up to level of High Court-Suit was definitely a suit which was based 
upon a different cause of action, but object was simply vacation of final order-Suit being 
barred on the principle that no one was to be twice vexed for same cause of action stay 
application had rightly been dismissed by Appellate Court below by setting aside a 
sketchy, unjust, illegal and perverse order passed by Trial Court-Case being not fit for 
exercise of revisional jurisdiction of High Court particularly, when justice had been done 
by Appellate Court below dismissing stay application of petitioners, High Court 
dismissed suit being incompetent and frivolous and barred under S.11, C.P.C.  1994 M L 
D 295 

PLD 1966 Lah.. 904; PLD 1964 SC 97; 1985 CLC 810; 1991 MLD 1312; PLD 1991 SC 1109; 
1989 ALD 485; 1987 SCMR 527; AIR 1947 Lah.. 102; PLD 1983 SC 46 ref. 

Explanation IV. Res-judicata. Principle of. Parties to suit are required to take all 
pleas in attack or defence which are available to them and which ought to have been 
taken. If party does not take such plea, it is debarred from raising such plea in a 
subsequent litigation. Exception to that well settled principle is that a party to litigation is 
not bound to raise any plea which is neither relevant nor has any similarity with cause of 
action; that if plea is inconsistent with other pleas, it is not required to raise in a suit by 
way of attack or by way of defence. PLJ 1997 Lah. 286 =1996 CLC 916. 

Leave to appeal was granted to consider whether subsequent suit filed in the 
Court of District Judge was barred by the principle of res judicata as plaintiff had 
previously filed a suit on the same cause of action which he had withdrawn with 
permission to file a fresh suit -and that plaintiff was not legally competent to fix 
jurisdictional value of suit arbitrarily so as to institute the suit in the higher forum i.e. in 
the Court of District Judge and that ordinarily, a suit has to be filed in the lowest forum 
of competent jurisdiction. 1992 M LD 1301 

Defendants, held, were duty bound to press his cast; in respect of want of 
pecuniary jurisdiction of Court at first instance before trial and then before Appellate 
Court--When no objection was taken by defendants as to pecuniary jurisdiction of Trial 
Court and. they allowed suit to be proceeded with, they, held, could not raise question of 
pecuniary jurisdiction for first time in execution proceedings under S. 47, C.P.C. 1989 M 
L D 1776 
But 

Question of res judicata would not arise in a case, where previous suit was 
dismissed for non-prosecution—Section 11, C.P.C. would be applicable only if previous 
suit had been decided on merits regarding same issues, which were directly and 
substantially in issue in the subsequent suit. 2002 SCMR 300 

Where Plaintiff filed suit for possession of property, which was resisted by 
defendant on pleas of adverse possession, being barred by res judicata and O.II, R.2, 
C.P.C.—Defendant also claimed compensation for raising construction over the property 
and making improvements—Trial Court decreed the suit, which was upheld in appeal—
Validity—Previous suit was not filed on the basis of same cause of action, which was 
dismissed for non-prosecution—As to amount spent on construction and improvements, 
except statement of defendant, no other evidence was led—Defendant could not prove 
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plea of adverse possession as required under law—Findings of Courts below did not 
suffer from any illegality such as misreading or non-reading of any material piece of 
evidence and as regard res judicata and applicability of O.II, R.2, C.P.C.—S.C refused to 
grant leave to appeal. 2002 SCMR 300 

Bar of res judicata is applicable which was directly and substantially in issue in 
previous suit and was finally decided. A perusal of previous judgment clearly shows that 
position taken in new plaint is correct that respective shares of parties were not worked 
out or determined. Appellant did not attempt to re-open the matter decided in previous 
suit but they sought its implementation. Bar of res judicata, therefore, is not applicable to 
these facts. It has been applied without examining previous decree and plaint of present 
suit. Judgment and decrees of Courts below set a side and it was directed to dispose of 
suit filed by appellants on merits. PLJ  1997 SC (AJK) 202 = 1997 MLD 2889 = 1997 Law 
Notes 648. 

Earlier suit for declaration was rejected by Trial Court and appeal against the 
judgment and decree was dismissed by Lower Appellate Court—Suit for specific 
performance of agreement to sell was filed subsequently—Validity—Bar contemplated 
under S.11, C.P.C. would not apply to subsequent suit for specific performance of 
contract and permanent injunction—Dismissal of appeal by the Lower Appellate Court 
had no bearing on the subsequent owing to distinct cause of action in both the matters—
Principle of res judicata was not applicable in circumstances. PLD 2002 Kar. 333 

Res judicata. Principle of. Applicability of. Issue of res judicata is to be decided 
like any other issue and if there is no evidence in support of plea of res Judicata. issue 
could not be decided in petitioner's favour. PLJ 1996 SC 1718 = 1996 SCMR 1430. 

 
12.  Bar to further suit.  (1) Where a plaintiff is precluded by rules 

from instituting a further suit in respect of any particular cause of action, he shall 
not be entitled to institute a suit in respect of such cause of action in any Court to 
which this Code applies. 
          1[(2)  Where a person challenges the validity of a judgment, decree or 
order on the plea of fraud, mis-representation or want of jurisdiction, he shall 
seek his remedy by making an application to the Court which passed the final 
judgment, decree or order and not by a separate suit]. 
 
Legal Amendments 

1. Sub Sec. 2 Added by Ordinance x of 1980 

Court Decisions 
Ss. 12(2) & 96—judgment/decree/order, setting aside of – Fraud, mis-representation or 
want of jurisdiction, plea of – Person aggrieved or adversely affected by decree- 
Remedies available to such person and mode of exercise thereof discussed. PLD 2003 
Kar. 314 
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           13.  When foreign judgment not conclusive. A foreign judgment 
shall be conclusive as to any matter thereby directly adjudicated upon between 
the same parties or between parties under whom they or any of them claim 
litigating under the same title except- 

(a)  where it has not been pronounced by a Court of competent  
jurisdiction ; 

(b)  where it has not been given on the merits of the case ; 
(c)  where it appears on the face of the proceedings to be founded on 

an incorrect view of international law or a refusal to recognise the 
law of Pakistan in cases in which such law is applicable ; 

(d)  where the proceedings in which the judgment was obtained are 
opposed to natural justice ; 

(e)  where it has been obtained by fraud ; 
(f)  where it sustains a claim founded on a breach of any law in force 

in Pakistan. 
Court Decisions 

Distinction between Ss. 13 & 44-A, C.P.C leads to somewhat anomalous situation 
that the decree of a court in United Kingdom which is directly executable as a decree of a 
District Court in Pakistan may become unexecutable merely because that court was not 
considered to possess jurisdiction in an “International” sense notwithstanding the fact 
that under its won system of laws it had full posers to pass such decree—High court, 
observed that ministry of Law Government of Pakistan and Pakistan Law Commission to 
consider the desirability of amending the Civil Procedure Code, 1908 in view of the 
anomalies pointed out in the judgment.   Decree of the English court could not be 
deemed to have been passed by a court of competent jurisdiction when admittedly the 
defendants were not residing within the jurisdiction of such court at the time of 
institution of the action and foreign judgment was not pronounced by a court of 
competent jurisdiction. PLD 2003 Kar. 382 

 
          14. Presumption as to foreign judgments. The Court shall presume, 
upon the production of any document purporting to be a certified copy of a 
foreign judgment, that such judgment was pronounced by a Court of competent 
jurisdiction, unless the contrary appears on the record ; but such presumption 
may be displaced by proving want of jurisdiction. 

Court Decisions 
Execution of decree passed by court in the United Kingdom—Deposit of decretal 
amount—Objection to the execution—Furnishing of security by the objector—
Necessity—Provisions of O. XXI, R. 23-A, C.P.C do not apply to foreign decrees or 
judgments sought to be executed under S. 44-A, C.P.C – Mere non-furnishing of security 
would not bar the entertainment of objections to execution. PLD 2003 Kar. 382 
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PLACE OF SUING 
 

15.  Court in which suits to be instituted. Every suit shall be 
instituted in the Court of the lowest grade competent to try it. 

Court Decisions 
 Dismissal of suit for possession on basis of prior right of purchase for filing 

same in wrong forum and nonpayment of proper Court fee by District Judge. High Court 
ordered for return of plaint to plaintiff while disposing of revision petition. Plaint 
dismissed by sub-judge on point of limitation when filed on return. Validity. Mere fact 
that plaint was returned to plaintiff, would not imply that same was instituted on 
25.1.1992, when same was instituted after return of plaint before sub-judge, rather it 
would be deemed to have been instituted on date when it was first filed before District 
Judge, because it is nobody, case that District Judge had no territorial jurisdiction to try 
suit. So far as question of his pecuniary jurisdiction is concerned, that is unlimited under 
Section 31(a) of Code. Fact that under Section 31(2) of Courts and Laws Code, pecuniary 
jurisdiction of sub-Judge is Rs. 25,000/- does not imply that Suit which have pecuniary 
jurisdiction to tune of Rs. 25.000/- or less are not triable by District Judge. Obviously, it is 
for sake of convenience that ordinarily suits which have pecuniary jurisdiction to tune of 
Rs. 25,000/- are to be instituted in Court of Sub-Judge but that does not mean that 
District Judge is divested of jurisdiction to try suit which -has pecuniary jurisdiction of 
less than Rs. 25.000/-. Even otherwise, perusal of record shows that after transfer of 
AddL District Judge, new Addl. District Judge did not join his subsequent assignment till 
16.1.1992. Plaintiff had also applied after one week of order of High Court i.e. on 
10.11.1991 to concerned Sub-Judge that delay might be condoned, because he could not 
present proper plaint, as same could not be returned to him due to non-availability of 
Additional District Judge. It cannot be said that plaintiff was guilty of negligence. Suit 
remanded to sub-Judge to proceed with trial of Court, PLJ 1999 SC (AJK) 239. 

 
16.  Suits to be instituted where subject-matter situate. Subject to the 

pecuniary or other limitations prescribed by any law, suits: - 
(a) for the recovery of immovable property with or without rent or 
 profits ; 
(b) for the partition of immovable property ; 
(c)  for foreclosure, sale or redemption in the case of a mortgage of or 

charge upon immovable property ;  
(d)  for the determination of any other right to or interest in 

immovable property ; 
(e)  for compensation for wrong to immovable property ; 
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(f)  for the recovery of movable property actually under distraint or 
attachment; 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate 1[or, in the case of suits referred to in clause 
(C), at the place where the cause of action has wholly or partly arisen] : 

Provided that a suit to obtain relief respecting, or compensation for 
wrong to, immovable property held by or on behalf of the defendant may where 
the relief sought can be entirely obtained through his personal obedience, be 
instituted either in the Court within the local limits of whose jurisdiction the 
property is situate 1[, or, in case of suits referred to in clause (C), at the place 
where cause of action has wholly or partly arisen], or in the Court within the 
local limits of whose jurisdiction the defendant actually and voluntarily resides, 
or carries on business, or personally works for gain. 

Explanation. In this section 'property' means property situate in 
2[Pakistan.] 
 Legal Amendments 

1. Inserted by the code of civil procedure (Amendment) Ord. 1962 (44 of 1962) 
S. 6 (With Effect from the  7th  june 1962) . 

2. Subs. By the Central Laws (Statutes Reforms) Ord.  1960 (21 of 1960) . S. 3 
and Second Schedule (with Effect From the 14th October , 1955) .  

Court Decisions 
         Territorial Jurisdiction. Suit filed at K for recovery of Sale consideration paid 

for purchase of property situated at G—Validity- Agreement to sell was executed at G- 
Sale consideration was partly sent to defendant from K and was partly paid to him at K- 
oral agreement for refund of sale consideration was made between parties at K- Cause of 
action spread over component facts relating to payments of money made by plaintiff at 
several times- Factually part of  cause of action had arisen at K, where plaintiff could file 
present suit and Courts at G alone of money had assumed the status of creditor and 
defendant as debtor- plaintiff could file suit at k on the basis of principle that creditor 
must follow the debtor.  PLD 2003  Kar. 45 

Banking Companies Act : Choice of forum by plaintiffs could be objected to on 
grounds of mala fides, vexation and intent to defeat justice etc. No such element, ex facie, 
was shown to exist and objection regarding choice of forum was merely based on 
assertion that defendant « (Bank) would be exposed to enormous difficulties in brining 
complete material and proper evidence, available abroad, before High Court for just 
determination of issues.  Alleged illegalities had taken place on foreign soil. Claim for 
damages on basis of fraudulent and mala fide action alleged against officers of defendant 
(Bank) being action in personam would fall within exceptions to doctrine of /ex situs. 
Action for damages could, thus, lawfully be maintained by plaintiffs against defendant-
Bank in Pakistan where headquarter of said Bank was located. Objection regarding 
choice of forum could not be maintained in circumstances. PLJ 1999 Kar. 274 = PLD 1999 
Kar. 1. 



Contents                                Major Acts Civil                                                       

21 

 
 
  Matter sub judice in a foreign Court. Suit property situated in Pakistan. That 
there should have been enquiry to find out whether under proper law of contract, the 
foreign Court had exclusive jurisdiction to try cause of matter according to laws of that 
country, if not so, then plaintiff would be left with no redress at all. Plea ouster of 
jurisdiction of Courts in Pakistan could not be upheld in circumstances.  PLJ 1998 Kar. 
800 = 1998 CLC 565. 

 Employee of B.C.C.I terminated from service after liquidation of Bank. Obtained 
house loan from Bank against property documents. Redemption of mortgage and 
repayment/adjustment of Provident Fund. Whether High Court at Kar. has jurisdiction 
to adjudicate upon matter when properties of Bank are in custody of Foreign Court since 
winding-up of Bank. Question of. In suit, plaintiff has also prayed for preliminary as well 
as final decree in respect of redemption of mortgage for mortgaged property. Immovable 
property involved in suit is situated within territorial limits of High Court Kar.. Section 
16(c) of C.P.C. puts emphasis on institution of suit for foreclosure, sale or re – demption 
of immovable property mortgaged of or charged to be instituted in court within local 
limits of whose jurisdiction property is situated. It is not denied that appointment letter 
was issued to plaintiff at Kar.. Part of cause of action accrued at Kar. and since 
immovable property is situated within territorial limits of this court, therefore, High 
Court at Kar. has jurisdiction to try and adjudicate suit to extent of relief for re-demption 
of mortgage and for repayment/ adjustment of provident fund. Claim for repayment of 
part of principal loan amount coupled with claim of Provident Fund entitles him for 
grant of preliminary decree for redemption «of ^mortgaged property. Preliminary decree 
in terms of Order XXXIV Rule 7 read with Form 7-A, Appendix-D to C.P-C. is passed and 
official assignee appointed as Commissioner for concluding proceedings.   PLJ 1998 Kar. 

393.  Section 16, 17 and 20 shall not apply to High Court in exercise of its original civil 
jurisdiction. Civil jurisdiction of High Court is divided into four classes: -(i) Ordinary, (ii) 
Original, (iii) Appellate & (iv) those special matters which are subject of special 
provisions.  PLJ 1997 Kar. 313 = PLD 1996 Kar. 411.  

 
  17.  Suits for immovable property situate within jurisdiction of 
different Courts.  Where a suit is to obtain relief respecting, or compensation for 
wrong to, immovable property situate within the jurisdiction of different Courts, 
the suit may be instituted in any Court within the local limits of whose 
jurisdiction any portion of the property is situate: 
          Provided that, in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court. 

         Court Decisions 
S.120 of CPC unequivocally postulates that Section 16, 17 and 20 shall not apply 

to High Court in exercise of its original civil jurisdiction. Civil jurisdiction of High Court 
is divided into four classes: -(i) Ordinary, (ii) Original, (iii) Appellate & (iv) those special 
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matters which are subject of special provisions.  PLJ 1997 Kar. 313 = PLD 1996 Kar. 411.  

 
  18.  Place of institution of suit where local limits of jurisdiction of 
Courts are uncertain. (1) Where it is alleged to be uncertain within the local 
limits of the jurisdiction of which of two or more Courts any immovable 
property is situate, any one of those Courts may, if satisfied that there is ground 
for the alleged uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit relating to that property, and its 
decree in the suit shall have the same effect as if the property were situate within 
the local limits of its jurisdiction : 
          Provided that the suit is one with respect to which the Court is competent 
as regards the nature and value of the suit to exercise jurisdiction. 
          (2)  Where a statement has not been recorded under sub-section (1), 
and an objection is taken before an appellate or revisional Court that a decree or 
order in a suit relating to such property was made by a Court not having 
jurisdiction where the property is situate, the appellate or revisional Court shall 
not allow the objection unless in its opinion there was, at the time of the 
institution of the suit, no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there has been a consequent failure 
of justice. 
 
          19.  Suits for compensation for wrongs to person or movables. 
Where a suit is for compensation for wrong done to the person or to movable 
property, if the wrong was done within the local limits of the jurisdiction of one 
Court and the defendant resides, or carries on business, or personally works for 
gain, within the local limits of the jurisdiction of another Court, the suit may be 
instituted at the option of the plaintiff in either of the said Courts. 

Illustrations 
(a)  A, residing in Karachi, beats B in Quetta. B may sue A either in Quetta 

or in Karachi. 
(b) A, residing in Karachi publishes in Quetta statements defamatory of B. B 

may sue 'A either in Quetta or in Karachi. 

 
          20.  Other suits to be instituted where defendants reside or cause of 
action arises.  Subject to the limitations aforesaid, every suit shall be instituted in 
a Court within the local limits of whose jurisdiction :-  

(a)  the defendant, or each of the defendants where there are more 
than one, at the time of the commencement of the suit, actually and 
voluntarily resides, or carries on business, or personally works for gain ; 
or 
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(b)  any of the defendants, where there are more than one at the time 
of the commencement of the suit, actually and voluntarily resides, or 
carries on business, or personally works for gain, provided that in such 
case either the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as aforesaid, 
acquiesce in such institution ; or 
(c)  the cause of action, wholly or in part, arises. 

          Explanation I.   Where a person has a permanent dwelling at one place 
and also a temporary residence at another place, he shall be deemed to reside at 
both places in respect of any cause of action arising at the place where he has 
such temporary residence. 
         Explanation II.   A corporation shall be deemed to carry on business at its 
sole or principal office in 1[Pakistan] or, in respect of any cause of action arising 
at any place where it has also a subordinate office, at such place. 

Illustrations 
 

(a)  A is a tradesman in Lahore. B carries on business in Karachi. B, by his 
agent in Lahore, buys goods of A and requests A to deliver them to the Pakistan 
International Airways. A delivers the goods accordingly in Lahore. A may sue B 
for the price of the goods either in Lahore where the cause of action has arisen or 
in Karachi where B carries on business. 
(b)  A resides at Murree, B at Lahore, and C at Karachi. A, B and C being 
together at Bahawalpur, B and C make a joint promissory note payable on 
demand, and deliver it to A. A may sue B and C at Bahawalpur, where the cause 
of action arose. He may also sue term at Lahore, where B resides, or at Karachi, 
where C resides ; but in each of these cases, if the non-resident defendant objects, 
the suit cannot proceed without the leave of the Court. 

Legal Amendments 
1. Subs. by the Central Laws (statutes Reforms)  Ord. 1960 (21 of 1960) , S. 3 

and schedule with effect from 14th October 1955. 

Court Decisions 
Court can exercise jurisdiction if the cause of action has accrued within its limits 
irrespective of the residence of the defendant—Court has been left with no discretion and 
is required to entertain a suit even against a non-resident foreigner as long as it can be 
shown that the cause of action accrued within the territorial jurisdiction of the court. PLD 

2003 Kar. 382  Where Agreement to sell was executed at G- Sale consideration was partly 
sent to defendant from K and was partly paid to him at K- oral agreement for refund of 
sale consideration was made between parties at K- Cause of action spread over 
component facts relating to payments of money made by plaintiff at several times- 
Factually part of  cause of action had arisen at K, where plaintiff could file present suit 
and Courts at G alone of money had assumed the status of creditor and defendant as 
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debtor- plaintiff could file suit at k on the basis of principle that creditor must follow the 
debtor.  PLD 2003  Kar. 45 

Forum for instituting suit. Option of plaintiff to choose its forum for instituting 
suit where cause of action wholly or partly arose. Courts should be exceedingly reluctant 
to interfere with such right of plaintiff. PLJ 1999 SC (AJK) 366 = 1999 CLC 964. 

  Jurisdiction. Even if a fraction of cause of action accrued within local limits of 
jurisdiction of a Court, that Court had jurisdiction to entertain suit. Plaintiff had option to 
choose his forum for instituting suit where cause of action wholly or partly arose and 
Court should be exceedingly reluctant to interfere with his right. PLJ 1999 SC (AJK) 366 
= 1999 CLC 964. 

 Petitioner assailing jurisdiction of Banking Court in recovery of loan proceedings 
on the ground that he being citizen of England, only Court in United Kingdom would 
have territorial jurisdiction. Effect. Mere incorporation of petitioner company in U.'K or 
their residence there, at the time of execution of loan agreement, would not necessarily 
exclude jurisdiction of Banking Court in Pakistan in recovery of loan proceedings 
initiated by respondent Bank. Subsequent conduct of petitioner, change of his ordinary 
residence, law applicable to parties and proposed forum for initiation of proceedings 
would be decisive factors, while deciding question " of territorial jurisdiction. No specific 
jurisdictional clause in loan agreement was included by the parties. Petitioner being 
citizen and resident of Pakistan, was subject to the ordinary law of the land. Having 
given his local address in the affidavit, identity card having admitted in correspondence 
with respondent Bank, petitioner was estopped to raise question of territorial jurisdiction 
by asserting that he was residing in United Kingdom, when agreement in question, was 
executed. Principles of natural justice and reasonableness have to be harmonized with 
normal lex fori rules" of the country where suit was pending and stay of which was 
sought. Petitioner being resident of Lah., he was unable to demonstrate before Trial 
Court, the High Court and S.C as to he would be at "relative disadvantage"'if trial in 
question was allowed to be in Pakistan. Case was pending since 1989 and petitioner was 
allowed leave to defend in 1992 and thereafter, for seven years, he had not objected to 
jurisdiction of Banking Court. Banking Court concerned was, thus proper, natural and 
appropriate forum for trial. Petitioner's case being pending for the last more than eleven 
years, Court concerned was directed to decide the same within two months from the 
receipt of High Court's order. PLJ2000 Lah. 2242 = 2000 CLC 1405. 

 Suit for recovery of amount. For purpose of jurisdiction a court is required to 
accept contents of plaint as correct and legally speaking pleas raised by defendants in 
rebuttal or otherwise cannot be considered for declining to assume jurisdiction. From 
averments of case, Court had jurisdiction to proceed with suit for recovery of amount 
and objection to jurisdiction of Court was without merit.    PLJ 1997 Kar. 674 = 1997 MLD 
1835. 

Cause of action. Even a fraction of a cause of action is a part of cause of action. 
Court in whose jurisdiction a fraction of cause of action accrues has jurisdiction to hear 
that suit. Clause (c) of Section 20 was based on broad principles to avoid multiplicity of 
proceedings and inconvenience to parties. PLJ 1999 SC (AJK) 366 = 1999 CLC 964. 
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 Award originate from an International Arbitration Agreement. Contention that 
an action can be maintained only when a cause of action wholly or in part arises within 
jurisdiction of a Municipal Court concerned. Not right to urge that a Municipal Court can 
entertain an action against a foreigner only when he either permanently or temporarily 
resides within its limits or submits to its jurisdiction.   PLJ 1998 SC 1808 = 1998 SCMR 
1618. 
 Tender accepted in Rawalpindi but letter issued at Gilgit. Tender was floated, 
received, opened and processed at Gilgit and letter of acceptance was also issued to 
appellant from Gilgit. This is not denied that tender was accepted at Rawalpindi and it 
being so clause (c) of Section 20 CPC was attracted, which speaks about cause of action 
wholly or in part. It is immaterial that about acceptance of tender letter to appellant was 
issued from Gilgit. Fact remains that it was accepted at Rawalpindi. Thus, cause of action 
in part had accrued at Rawalpindi. PLJ 2001 SC 377 

 Plastic Moulding Compound. Import for transit to Afghanistan. Detention of 
more than half of consignment at Pesh. by Customs Department. Release of goods 
ordered by High Court. Whether Pesh. High Court had no territorial jurisdiction. Under 
Section 20(c) of C.P.C., Jurisdiction is vested in court in whose jurisdiction, cause of 
action as a whole or m part had accrued. It is admitted fact that disputed goods had been 
detained at Dry Port, Pesh.. Pesh. High Court had territorial" Jurisdiction.  PLJ 1995 SC 
669 = 1996SCMR83. 

 
  21.  Objections to jurisdiction.   No objection as to the place of suing 
shall be allowed by any appellate or revisional Court unless such objection was 
taken in the Court of first instance at the earliest possible opportunity and in all 
cases where issues are settled at or before such settlement, and unless there has 
been a consequent failure of justice. 

Court Decisions 
Territorial jurisdiction and Competence of Court distinguished. Section 

provides that no objection as to place of suing shall be allowed by any appellate or 
revisional Court unless there was a consequent failure of justice. This section provides 
statutory recognition that an objection about territorial jurisdiction can be waived. 
Objection about territorial jurisdiction and objection about competence of Court are 
distinct. Former can be waived and latter cannot be ignored. PLJ 2001 SC 377 

 
          22.  Power to transfer suits which may be instituted in more than 
one Court.  Where a suit may be instituted in any one of two or more Courts and 
.is instituted in one of such Courts, any defendant after notice to the other 
parties, may, at the earliest possible opportunity and in all cases where issues are 
settled at or before such settlement, apply to have the suit transferred to another 
Court, and the Court to which such application is made, after considering the 
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objections of the other parties (if any), shall determine in which of the several 
Courts having jurisdiction the suit shall proceed. 
 
          23.  To what Court application lies. (1) Where the several Courts 
having jurisdiction are subordinate to the same Appellate Court, an application 
under section 22 shall be made to the Appellate Court. 
          (2)  Where such Courts are subordinate to different Appellate Courts 
but to the same High Court, the application shall be made to the said High Court. 
          (3)  Where such Courts are subordinate to different High Courts, the 
application shall be made to the High Court within the local limits of whose 
jurisdiction the Court in which the suit is brought is situate. 
 
          24.  General power of transfer and withdrawal. (1) On the 
application of any of the parties and after notice to the parties and after hearing 
such of them as desire to be heard, or of its own motion without such notice, the 
High Court or the District Court may at any stage- 

(a)  transfer any suit, appeal or other proceeding pending before it for 
trial or disposal to any Court subordinate to it and competent to 
try or dispose of the same, or 

(b)  withdraw any suit, 'appeal or other proceeding pending in any 
Court subordinate to it, and:  
(i)  try or dispose of the same ; or 
(ii)  transfer the same for trial or disposal to any Court 

subordinate to it and competent to try or dispose of the 
same; or 

(iii)  retransfer the same for trial or disposal to the Court from 
which it was withdrawn. 

(2) Where any suit or proceedings has been transferred or withdrawn 
sub-section (1), the Court which thereafter tries such suit may, subject to any 
special directions in the case of an order of transfer, either retry it or proceed 
from the point at which it was transferred or withdrawn. 

(3) For the purposes of this section. Courts of Additional and 
Assistant Judges shall be deemed to be subordinate to the District Court. 

(4)  The Court trying any suit transferred or withdrawn under this 
section from a Court of Small Causes shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes. 

 

Court Decisions 
Suit etc. instituted in Court having no jurisdiction to try it-Cannot be 

transferred-Before a valid order of transfer can be passed case must have been pending 
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in a Court competent to try it. Sections 15 to 20 of the Code of Civil Procedure relate to 
the forum of suits, and when reference is made in section 24 to a suit pending in a Court, 
it is assumed that the provisions of these sections have been followed and in particular 
that the suit has been instituted in a Court having both pecuniary and territorial 
jurisdiction to try it. The reason why clause (b) of subsection (1) of section 24, Civil 
Procedure Code merely requires that a suit should be pending in any Court subordinate 
to the High Court or the District Court, without specifically stating that Court should be 
competent to try or dispose of it is that the provisions of the Code of Civil Procedure are 
assumed to have been observed at the time of institution of the suit, the case being 
consequently duly pending at the time the application for transfer is made. With respect 
to the Court to which the case is to be transferred, on the other hand, it was clearly 
necessary to specify that it should be competent to try or dispose of the suit, since 
otherwise the transferring Court would be free, in the improbable event of its being so 
minded, to entrust it to a Court without jurisdiction. Before a valid order of transfer can 
be passed the suit etc. must be pending in a Court competent to try it. P L D 1975 Kar. 59  

Grounds of - Case involving question of general importance-Good ground. P L 
D 1975 Kar. 59  

Transfer application was not frivolous or mala fide and there was considerable 
force in plea of embarrassment for District Judge as a result of elevation of former" 
counsel of appellant to High Court and as such it was in fitness of things if appeal is not 
decided by him but by High Court. NLR 1988 Civil Lah. 413;  PLJ 1988 Lah. 534;  PLD 
1988 Lah. 528. 

Transfer of civil suit. Acceptance of application under 0.13, Rr. 1 & 2, 0.18, R.2. 
0.16, R.1 and section 151 C.P.C. by trial Court, but other part of order for report- of 
Technical Services, Punjab, Lah. whereby entry in connection with draft dated 5.4.1990 is 
original or has been erased and entered subsequently, not complied with. Whether this 
ground is sufficient for transfer of case. Application of petitioners for summoning 
register of Allied Bank Limited and sending same to Technical Services, Govt. of Punjab, 
was allowed by trial Court. It was duty of Court to ensure compliance of its order in toto. 
It cannot shift its responsibility to party. It has clearly been pleaded in application that 
petitioners have reasonable apprehension, that they will not get justice from said Court. 
It is not vested right of any litigant to have trial from one particular Court. Where 
number of Courts also not limited approach to thrust particular court on litigant is clearly 
illogical and not condusive to dispensation of justice- Cases should be transferred 
frequently to ensure justice and to check corruption. PLJ 1996 Lah. 612 = 1997 MLD 71. 

Transferred from one court to another court. While exercising jurisdiction to 
transfer of cases from subordinate courts, a balance has to be struck in order to ensure 
that cases are not transferred merely on basis of suppositions, unfounded and conjectural 
apprehensions. That merely an adverse judicial order passed against a party, will not 
solely be a sufficient ground directing transfer of case from court but aggrieved person 
has remedy to challenge order before a higher forum. PLJ 1997 Lah. 377 = 1996 CLC 1390. 



28                             The Code of Civil Procedure, 1908                               Contents 
 

West Pakistan Urban Rent Restriction Ordinance, 1959. Applicability of S. 4(1), 
24 and 151 CPC in rent matters. Provisions of Section 24 and 151 of C.P.C. are not 
applicable in rent matters.PLJ 1998 Lah. 1341 = 998 CLC 1879. 
 So High Court cannot exercise powers of transfer of a rent case under Sec. 24 of 
CPC. PLJ 1988 Kar. 252. 

 High Court could transfer a matter (i) suo motu under section 24 CPC (ii) under 
section 151 CPC; and under Article 203 of Constitution of Pakistan. PLJ 1996 Lah. 1169 = 
1996 CLC 1427. 

 Forum to Apply :-- Suit pending before District Judge, Rawalpindi, Transfer to 
High Court at its Principal Seat. Prayer for. Cause of action accrued within jurisdiction of 
Rawalpindi Bench. Precise point for consideration is as to whether transfer petition 
should be directly entertained at Principal Seat or should have been filed at Bench. Rule 3 
of Rules framed in pursuance of Article 198, lays down in mandatory form that all 
matters wherein cause of action arises within jurisdiction of a Bench, shall be filed before 
and disposed of by that Bench. Power to exercise jurisdiction under Section 24 CPC is as 
much available to learned Judge sitting at that Bench. Petition is not maintainable 
directly at Principal Seat. Petition returned for presentment at appropriate Bench.  PLJ 
1994 Lah. 425. 

Procedure :-- High Court Rules and Orders, Vol. I, Chapter 13, para. 4-Pre-
emption suit Trial Judge on finding that value of property exceeded his pecuniary 
jurisdiction sent case to District Judge who entrusted same to competent Court-
Procedure, held, proper. 
The plaintiffs valued their suit for pre-emption on the basis of net profits and the 
defendants did not raise any objection to the suit as valued. The parties were in 
disagreement on the market-value of the property, on which the claim could have been 
decreed if the right of any of the plaintiffs was established. Inquiry resulted in the finding 
that the value of the property exceeded Rs. 1,000, whereupon, the trial. Civil Judge sent 
the case to the District Judge for transfer to the file of some other Court competent to 
dispose of the same, being of the view that since prima facie the claim had to be decreed 
for a sum which exceeded his pecuniary jurisdiction, he could not dispose of the case. 
The District Judge passed an order withdrawing the case from the file of the trial Civil 
Judge and transferring the same to the file of the Administrative Civil Judge who 
disposed it of.  Held, that the order of transfer passed by the District Judge was a proper 
order. 
Section 24, C. P. C., envisages a situation where the case has to be tried but not disposed 
of. The situation, in the instant case, was akin to one wherein the trial by the Civil Judge 
was perfectly leg l but he was incompetent to dispose of the case, because it exceeded his 
pecuniary jurisdiction. Such a situation was expressly contemplated by the language of 
section 24 and the order passed by the learned District Judge, being a matter purely of 
construction of statute, was above exception. Para. 4, Chapter 13, Vol. I, High Court Rules 
and Orders provides that a Subordinate Court can send to the District Judge a case for 
transfer to some other Court on the ground that it is beyond its jurisdiction, or on similar 
grounds. P L D 1960 (W. P.) Lah.. 327 
P L D 1957 Lah.. 689 and A I R 1940 Oudh 164. ref. 
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Rationality—Conflicting decision, avoidance of—Two suits between the same 

parties, regarding same property were pending adjudication one before the High Court 
and the other before the Civil Judge—Pleadings of the parties in both the suits were same 
and the substantial questions of fact and law were common—Effect—Transfer of the suit 
from the Court of Civil Judge would in no way prejudice the case of the respondent as he 
had filed the suit in retaliation with regard to same property about which applicants had 
filed earlier suit—To avoid the conflict in decisions of two suits, the suit pending before 
the Civil Judge was transferred to the High Court, 2001 MLD 1024. 

1984 CLC 3090; PLD 1967 Kar. 55 and 1989 SCMR 818 ref. 
Transfer of case—High Court, jurisdiction of—High Court has wide powers 

under S.24, C.P.C. to transfer a case even outside the territorial limits of the District for 
administrative reasons in the interest of justice and fair play. 2001 CLC 1319 

Power of High Court under S.24, C.P.C. is equivalent to power under Art. 203 of 
the Constitution, 2001 CLC 1319 

 1996 CLC 1427 ref.  
Notice to other party— Failure to give such notice—Effect—District Judge, 

under the provisions of S.24, C.P.C. has to decide the case after notice to other party—
Where the case is decided without notice to the other party the same would be an 
irregularity especially when no prejudice is proved, 2001 CLC 1319   1979 CLC 613 ref.  

District Judge without notice to the appellant transferred the case from one Trial 
Court to the other Court—Appellant filed application under S.24, C.P.C, in High Court 
and the same was dismissed—Validity—Sole grievance of the appellant for the transfer 
of the case was that the respondent was Member of Provincial Assembly—When the 
respondent was no more the member and no allegation was made against the Presiding 
Officer of Trial Court, High Court declined to interfere in intra-Court appeal in 
circumstances, 2001 CLC 1319 

 PLD 1968 SC 171; PLD 1974 Kar. 345; PLD 1996 SC 543 and PLD 1974 Lah.. 117 ref. 

 
  1[24-A. Appearance of parties on transfer of suit, etc. (1) Where any suit 
is transferred under section 22, or any suit, appeal or other proceeding is 
transferred or withdrawn under subsection (1) of section 24 on the application of 
a party, the Court ordering the transfer or withdrawal shall fix a date for the 
appearance of the parties before itself, if the suit, appeal or other proceeding is to 
be tried or disposed of by itself, or before the Court to which the case is so 
transferred. 
          (2)  Where any suit, appeal or other proceedings is transferred from 
one Court to another, otherwise than on the application of any party, the parties 
thereto shall appear before the Court from which the suit, appeal or other 
proceedings is to be transferred, on the day already fixed for their appearance 
before that Court, and such Court shall then communicate the order of transfer to 
such parties and direct them to appear before the Court to which the suit, appeal 
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or other proceeding is to be transferred, either on the same day, or on such 
earliest day as may be reasonable having regard to the distance at which the 
other Court is located]. 
Legal Amendments 

1. S. 24-A  Ins. By  the code of civil procedure (Amendment) Ord. 1962 (44 of 
1962) S.7 (With Effect from the  7th  june 1962) .  

Court Decisions 
Case transferred to another rent Controller during its pendency. Transferee 

Court without serving notice on tenants proceeded to decide ejectment application and 
order their ejectment. First Appellate Court remanded case to Rent Controller for hearing 
afresh, after serving notice to tenants. High Court maintained order of remand. Validity. 
In ejectment application, provisions of S. 24-A C.P.C. were not applicable and transferee 
Court i.e. Rent Controller was required to have served notice upon tenants even though 
case was being proceeded against them ex-parte. As far applicability of C.P.C. only 
equitable principles thereof, can be invoked, if need arises in cases under West Pakistan 
Urban Rent Restriction Ordinance, 1959, High Court thus, has rightly maintained that 
proceedings conducted by transferee Rent Controller against respondent without notice 
suffered from infirmity as the same were opposed to principles of natural justice. 
Interference with judgment of High Court was not warranted. Leave to appeal was 
refused in circumstances.  PLJ 2001 SC 226 

 

25. 1[Omitted] 
Legal Amendments 

1. Section 25 as amended by A.O., 1937, omitted by the Central Laws 

(Statute Reforms) Ord., 1960 (21 of 1960), S. 3 and Second Sch. (with 
effect from the 14th October, 1955 

 
INSTITUTION OF SUITS 

 
26.  Institution of suits. Every suit shall be instituted by the 

presentation of a plaint or in such other manner as may be prescribed. 
 

SUMMONS AND DISCOVERY 
 

          27.  Summons to defendants. Where a suit has been duly instituted, a 
summons may be issued to the defendant to appear and answer the claim and 
may be served in manner prescribed. 

 

        Court Decision 
Defect in mode of service which has not precluded defendant (petitioner) from 

appearing in Court and tiling her defence, is a mere irregularity and has no vitiative 
consequence. PLJ 1990 Lah. 274. 
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  28.  Service of summons where defendant resides in another 
Province. (1) A summons may be sent for service in another Province to such 
Court and in such manner as may be prescribed by rules in force in that 
Province. 
         (2)  The Court to which such summons is sent shall, upon receipt 
thereof, proceed as if it had been issued by such Court and shall then return the 
summons to Court of issue together with the record (if any) of its proceedings 
with regard thereto. 
 
          29.  Service of foreign summonses. Summonses and other processes 
issued by any Civil or Revenue Court situate outside Pakistan may be sent to the 
Courts in Pakistan and served as if they were summonses issued by such Courts : 
           Provided that the Courts issuing such summonses or processes have been 
established or continued by the authority of the Federal Government or that the 
Provincial Government of the Province in which such summonses or processes 
are to be served has by notification in the official Gazette declared the provisions 
of this section to apply to such Courts. 
 
          30.  Power to order discovery and the like. Subject to such conditions 
and limitations as may be prescribed, the Court may, at any time, either of its 
own motion or on the application of any party: -- 

(a) make such orders as may be necessary or reasonable in all matters 
relating to the delivery and answering of interrogatories, the 
admission of documents and facts, and the discovery, inspection, 
production, impounding and return of documents or other 
material objects producible as evidence ; 

(b)  issue summonses to persons whose attendance is required either 
to give evidence or to produce documents or such other objects as 
aforesaid ; 

(c)  order any fact to be proved by affidavit. 
 

   Court Decision 
Non-production of document in evidence. Effect. Court below held that 

document was in possession of defendant who was proceeded against ex-parte. This is 
no justification for its non production because plaintiff and trial court were not helpless 
in this behalf. Plaintiff could have moved trial court for orders to said defendant to 
produce document or summoned him for production of document and even trial court 
could have itself directed said defendant to produce General Power of Attorney. This 
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becomes clear if reference is made to S. 30, O.XVI, Rr. 1, 6 & 7 C.P.C. and in case of 
failure, trial court should have resorted to penal provisions compelling him to produce 
document. This amounts to exercise of jurisdiction in vacation which is not permissible in 
law. It was legally not possible to hold that alleged general power of attorney was forged 
and fabricated document when alleged general attorney, is son-in-law and nephew of 
respondent/plaintiff. PLJ 1995 Lah. 309 = PLD 1995 Lah. 321.        

 
31.  Summons to witness. The provisions in sections 27, 28 and 29 

shall apply to summonses to give evidence or to produce documents or other 
material objects. 

 
          32.  Penalty for default. The Court may compel the attendance of any 
person to whom a summons has been issued under section 30 and for that 
purpose may :- 

(a)  issue a warrant for his arrest ; 
(b)  attach and sell his property ; 
(c)  impose a fine upon him not exceeding 1[two thousand] rupees ; 
(d)  order him to furnish security for his appearance and in default 

commit him to the 2 [*****] prison. 
Legal Amendments 

1. Subs. by the Act of 1994 for the “five hundred” 
2. Words “the Civil” omitted by Act of 1994. 
 

JUDGMENT AND DECREE 
 

          33.  Judgment and decree. The Court, after the case has been heard, 
shall pronounce judgment, and on such judgment a decree shall follow. 
 

Court Decision 
Judgment; Announcement of. Non-preparation of decree. Effect of. It is well 

settled that it is only decree which is executed and appeal also lies against decree. It is 
mandatory under Section 33 for court to draw a decree following pronouncement of 
judgment and Rule 6 of Order XX prescribes mode of decree. Since no decree has been 
drawn up entire scheme of CPC has been frustrated by conduct of proceedings in 
unwarranted manner. Inherent jurisdiction of court under Section 151 CPC shall be duly 
attracted to prevent abuse of process of court in order to achieve ends of justice. Appeal 
accepted and case allowed to proceed on merits.   PLJ 1994 Pesh. 45 (DB) = PLD 1994 
Pesh. 161. 

 
INTEREST 
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         34.  Interest. (1) Where and in so far as a decree is for the payment of 
money, the Court may, in the decree, order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, from the date of the 
suit to the date of the decree, in addition to any interest adjudged on such 
principal sum for any, period prior to the institution of the suit, with further 
interest at such rate as the Court deems reasonable on the aggregate sum so 
adjudged, from the date of the decree to the date of payment, or to such earlier 
date as the Court thinks fit. 
         (2)  Where such a decree is silent with respect to the payment of 
further interest on such aggregate sum as aforesaid from the date of decree to the 
date of payment or other earlier date, the Court shall be deemed to have refused 
such interest, and a separate suit therefore shall not lie. 

 

        Court Decision 
Scope—Interest and profit or mark-up on such amount could not be granted by 

court in absence of prior agreement. PLD 2003 Kar. 405 
Essentials - Award of interest under S. 34, C.P.C from the date of institution of 

the suit till the date of realization of amount is discretionary with the Curt and cannot be 
claimed as of right – Interest for the period prior to the institution of the suit can only be 
claimed and awarded it is permitted by the substantive law or it is specified in writing or 
in the demand notice but no such interest prior to the period of suit under S. 34, C.P.C 
can be granted in a decree passed in the suit for damages in absence of the substantive 
law or if not specified in any form—Decree, in suit for damages, having been passed with 
interest in terms of S. 34, C.P.C the decree-holder would be entitled to the interest from 
the date of the suit .  PLD 2003 SC 290 

   Interest , award of It is settled law that ancillary relief can be awarded in spite 
of fact that it has not been prayed. Court was entitled, rather justified in granting interest. 
Section-34 gives complete discretion to court to award interest if it deems reasonable to 
do so in interest of justice and fair play- PLJ .1998 Lah. 237 = PLD 1998 Lah. 20. 

If a notice is not given to the decree-Holder regarding the deposit of the decretal 
amount in court, the decree-holder can justifiably demand the interest as the deposit of 
the decretal amount in the Court without notice is not payment of the amount to the 
decree-holder in terms of O.XXI, R.I, C.P.C – Principles. PLD 2003 SC 290 

Interest on compensation awarded by way of seeking amendment in the decree 
under S. 152, C.P.C claim for—Dismissal of such application—Validity—Referee Court 
had awarded to petitioner compensation with 15% compulsory acquisition charges—
Petitioner against non-grant of interest had neither filed appeal not filed cross-objection 
in appeal filed by Land Acquisition Collector against judgment of Referee Court—
Petitioner had made such application one year after dismissal of such appeal—Referee 
Court or appellate court Had consciously and deliberately not granted interest—Where 
decree was silent with respect to payment of interest, then same under S. 34(2), C.P.C 
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would be deemed to have been refused by Court—petitioner could not be given claimed 
interest at such belated stage nor judgment/decree for grant of interest could be 
amended under S. 152, C.P.C – High Court dismissed revision petition in circumstances. 
PLD 2003 Pesh. 66 

Grant of interest. Whether exercise of discretion warrants interference by 
appellate Court. It is well settled that appellate Court will not ordinarily interfere in 
exercise of discretion by lower court in matter of grant of interest, unless trial court 
exercised its discretion arbitrarily. PLJ 1998 Lah. 237 = PLD 1998 Lah. 20. 

Suit for rendition of accounts by respondent claiming to be dealer of appellant. 
Passing of preliminary decree by trial Court and appointment of commission for 
examination of accounts. Joint statement of parties for resolving dispute through 
nominated Arbitrator. Appointment of arbitrator by Court in pursuance of counsel of 
parties. Award by arbitrator with interest on principle amount. Realm of jurisdictional 
competence of arbitrator. Whether S. 34 of  C.P.C. is applicable and whether arbitrator 
has jurisdiction to award interest. Award of interest is not sweet will of arbitrator. Only 
matter which was referred to arbitrator was, what amount, is due to respondent in terms 
of his claim which he has put forth in his suit. As there was no claim for interest, nor it 
was allowed to respondent by way of preliminary decree, therefore, arbitrator in law had 
no authority to grant interest. Contention that under provision of S.- 34 C.P.C., Court has 
authority to grant interest, therefore, because arbitrator was also performing function 
under authority of Court to resolve dispute between parties, thus would be vested with 
power to award interest. Contention repelled. Provisions of Section 34 would have no 
application to present situation, because arbitrator does not act as Court in its true sense, 
but under principle of Arbitration law to resolving dispute inter-ee parties as per terms 
of reference, therefore, to equate arbitrator with Court for purpose of provision of Section 
34 would not be an apt application of said provisions. While making award rule of Court, 
it is duty of Court to examine its validity and if any error is apparent on face of award, 
should refuse to make it rule of Court and have recourse to various provisions of 
arbitration Act to meet the situation. If parties or Court has not referred to arbitrator for 
resolving question with regard to interest, arbitrator would have no authority in law to 
award any interest. Appeal accepted. PLJ 1999 Lah. 1285. 

 Interest : Injunction of Islam and Decision of  Federal " Shariat Court :-- Loan 
against mortagage of landed property reserved by plaintiffs from defendant (bank). 
Terms of agreement included specified mark up amount to be paid by plaintiff. plaintiff 
seeking temporary injunction against inclusion of mark-up amount in Principal loan on 
the ground that the same was against injunction of Islam and that Federal " Shariat Court 
had declared the same to be un-Islamic. Trial Court refused to grant such injunction but 
lower appellant Court granted temporary relief. Status, Plaintiffs had secured loan from 
defendant on basis of mark-up in lieu of which they had mortgaged their landed 
property and agreement to that effect was executed by them in favour of defendant in 
which a promise for repayment had been specifically made in accordance with terms and 
conditions of sanction, judgment of Federal Shariat Court having not attained finality 
and such matter being sub-judice in appeal before Supreme Court. Impugned order 
granting temporary injunction against recovery of loan amount was set aside with 
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direction to trial Court to expeditiously dispose of the matter within specified time. PLJ 
1999 Pesh. 20 = 1999 CLC 316. 

 Repugnancy to injunctions of Islam. Plea that "Ribbah" being against 
injunctions of Islam, plaintiffs suit could not have been decreed with interest Such plea 
would merit dismissal simply on the ground that in view of Art. 203-G of the 
Constitution, High Court has got not jurisdiction to dilate upon question of "Ribbah' and 
that judgment of Federal Shariat could PLD 1992 F.S.C. 445 relied upon by appellant was 
pending before S.C operation whereof was in abeyance. Trial Court was thus, well within 
its rights to impose interest qua amount in question. Appellant having failed to point out 
any infirmity committed by Courts below as also misreading or non-reading being non 
apparent on face of record. High Court having limited jurisdiction in terms of S. 100 
C.P.C. could not disturb findings recorded by those Courts. PLJ 2000 Lah. 1370. 

Grant of interest pendente lite and after passing of decree in money suit, 
would be discretionary with Court. Provision of S. 34. C.P.C. although postulates that 
interest after date of decree could be allowed by Court at such rates as Court might deem 
reasonable on aggregate sum so adjudged, yet that would not mean that Court was 
bound to grant interest on aggregate sum so adjudged in suit. Provision of S. 34(2), C.P.C. 
clearly provides that where decree was lieu with regard to payment of further interest on 
such aggregate sum, same would be deemed to have been refused by Court and for that 
separate suit was barred.  PLJ 1997 SC 1976 = 1997 SCMR 309 = NLR 1997 Civil 228. 

 Claim relating to post award interest. Executing Court had allowed appellant's 
claim for the post award period. High Court in appeal set aside suA order. Validity. 
Appellant was satisfied when his request for interest post award period was turned 
down as no appeal was preferred against said order. Executing Court by allowing 
interest for post award period, in fact modified/altered the decree without any legal 
justification. In terms of S. 34(2) of C.P.C., if a decree was silent with respect to future 
interest, it would be deemed to have Deen refused- Finding of  High Court setting aside 
order of executing Court allowing post award interest being correct, was not open to any 
exception. PLJ 2001 SC 647 = 2001 SCMR 396. 

 
1[34-A.  Interest on Public dues. (1) Where the Court is of opinion that a 

suit was instituted with intent to avoid the payment of any public dues payable 
by the plaintiff or on his behalf the Court may, while dismissing such suit make 
an order for payment of interest on such public dues at the rate of two per cent, 
above the prevailing bank rate. 
          (2)  Where the Court is of opinion that the recovery of any public dues 
from the plaintiff was unjustified, the Court may while disposing of the suit, 
make an order for payment of interest on the amount recovered at the rate of two 
per cent, above the prevailing bank rate. 
          Explanation. - In this section, - 
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          (a)  'bank rate' means the bank rate determined and made public 
under the provisions of the State Bank of Pakistan Act, 1956 
(XXXIII of 1956) ; and 

(b)  'public dues' include the dues of any bank owned by the Federal 
Government or of any corporation or undertaking owned or 
controlled by the Federal Government or a Provincial 
Government or of any local authority.]  

Legal Amendments 
1. added by Ordinance X of 1980. 

 
          1[34-B.  Interest, etc., on dues of banking company. Where and in so far 
as a decree is for payment of money due to a banking company in repayment of 
a loan advanced by it, the Court shall, in the decree, provide for interest or 
return, as the case may be, on the judgment debt from the date of decree till 
payment- 

(a)  in the case of interest bearing loans, for interest at the contracted 
rate or at the rate of two per cent above the bank rate, whichever 
is the higher ; 

(b)  in the case of loans given on the basis of mark-up in price, lease, 
hire-purchase or service charges, for the contracted rate of mark-
up, rental, hire or service charges, as the case may be, or at the 
latest rate of the banking company for similar loans, whichever is 
the higher ; and 

(c)  in the case of loans given on the basis of participating in profit 
and loss, for return at such rate, not being less than the annual rate 
of profit for the preceding six months paid by the banking 
company on term deposits of six months accepted by it on the 
basis of participation in profit and loss, as the Court may consider 
just and reasonable in the circumstances of the case, keeping in 
view the profit-sharing agreement entered into between the 
banking company and the judgment-debtor when the loan was 
contracted. 

           Explanation. In this section in clause (a) 'bank rate' has the same meaning 
as in section 34-A]. 
Legal Amendments 

1. added by Ordinance LXIII of 1980. 

 
COSTS 
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          35.  Costs.  (1)  Subject to such conditions and limitations as may be 
prescribed, and to the provisions of any law for the time being in force, the costs 
of and incident to all suits shall be in the discretion of the Court, and the Court 
shall have full power to determine by whom or eat of what property and to what 
extent such costs are to be paid, and to give all necessary directions for the 
purposes aforesaid. The fact that the Court has no jurisdiction to try the suit shall 
be no bar to the exercise of such powers. 
          (2)  Where the Court directs that any costs shall not follow the event, 
the Court shall state its reasons in writing. 
          (3)  The Court may give interest on costs at any rate not exceeding six 
per cent per annum, and such interest shall be added to the costs and shall be 
recoverable as such. 
     

Court Decision 
Costs. Payment of. No reason whatsoever has been given by trial court for not 

awarding costs, though it was mandated to do so by sub-section (2) of section 35 which is 
emphatic. According to finding of trial court itself, plaintiffs, claim in suit was justified 
and was borne out by evidence brought on record. Refusal of respondent to repay 
amount of Rs. 900,000/- has been found by trial court to be without basis. Trial Court 
acted illegally in refusing to award costs of suit to plaintiff/appellant. Decree modified. 
PLJ 1997Lah. 1162 = 1997 MLD 3025. 
 

 1[ 35-A.  Compensatory costs in respect of false or vexatious 

claims or defences. (1) If in any suit or other proceeding 2[(including an 
execution proceeding)], not being an appeal, any party objects to the claim or 
defence on the ground that the claim or defence or any part of it is, as against the 
objector, false or vexatious to the knowledge of the party by whom it has been 
put forward, and if thereafter, as against the objector, such claim or defence is 
disallowed, abandoned or withdrawn in whole or in part, the Court, if the 
objection has been taken at the earliest opportunity and if it is satisfied of the 
justice thereof, may, after recording its reasons for holding such claim or defence 
to be false or vexatious, make an order for the payment to the objector by the 
party by whom such claim or defence has been put forward, of costs by way of 
compensation. 
          (2)  No Court shall make any such order for the payment of an 
amount exceeding 3[twenty-five thousand] rupees or exceeding the limits of its 
pecuniary jurisdiction, whichever amount is less 
          Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial Small 
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Cause Courts Act, 1887 (IX of 1887), and not being a Court constituted under that 
Act, are less than two hundred and fifty rupees, the High Court may empower 
such Court to award as costs under this section any amount not exceeding two 
hundred and fifty rupees and not exceeding those limits by more than one 
hundred rupees: 
          Provided further that the High Court may limit the amount which any 
Court or class of Courts is empowered to award as costs under this section. 
          (3)  No person against whom an order has been made under this 
section shall, by reason thereof, be exempted from any criminal liability in 
respect of any claim or defence made by him. 
          (4)  The amount of any compensation awarded under this section in 
respect of a false or vexatious claim or defence shall be taken into account in any 
subsequent suit for damages or compensation in respect of such claim or 
defence]. 
Legal Amendments 

1. Section 35-A was ins. By Sec. 2 of the Civil procedure ( amendment ) Act 
, 1922( 9 of 1922 )  

2. ins. by the Code Of Civil Procedure ( amendment ) Ord. , 1962(44 of 1962 
) S. 9  

3. Substituted by Act Of 1994 for the words “five thousand”. 

Court Decision 
Applicability and reservations of Section 35A of CPC. Most important among 

these, inter alia, are that objection qua falsehood or vexatiousness of claim to knowledge 
of party claiming, must be taken at earliest opportunity. Moreover, it pertains to any suit 
or other proceedings including execution proceedings but not proceedings in appeal. In 
instant case objection to vexatiousness of claim (on first opportunity) in trial Court has 
not at all been taken whereas same has been granted in appeal, which proceedings, are 
expressly excluded in section 35-A C-P.C. to the effect that objection within ambit of 
section 35-A C.P.C. cannot be taken up for first time in Appeal- Objection to that effect 
could not be taken for first time in proceedings of appeal. Compensation of Rs- 10,000/- 
awarded by learned Appellate Court is hereby set aside.  PLJ 1996 Pesh. 159 = 1995 PLC 
(C.S.) 149. 
 False and vexatious suits. All suits seemed to be false and vexatious and were so 
designed to grab respondent property on basis of "waste rotten papers" whereby they 
caused respondent to undergo long agony, as such he is entitled to grant of 
compensatory costs of Rs. 25,000/- under S. 35-A CPC enforced through NWFP 
(Enforcement of Certain Provisions of Law) Act. 1989.  PLJ  1997 Pesh. 26 = 1997 MLD 
754 = NLR 1997 Civil 185. 
 Recovery of loan-. Defendant led no evidence and, thus, abandoned his defence 
without even attempting to furnish any explanation for so doing. It is reasonable to infer 
that there was no evidence to substantiate defence which were set up and those defences 
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were, to the knowledge of defendant, false and vexatious. Plaintiff's claim for 
compensatory cost is fair and just. PLJ 199G Kar. 558 = 1996 CLC 588. 

 Defendant's conduct in prolonging the case from 1984 to 1998 had caused rigors 
of litigation, mental torture .and agony on account of which plaintiff had lost best part of 
her youth and he involved her in litigation on account of which she could not marry for 
all those years. High Court, however, on quantum cost, on account of defendant being 
low-paid employee, took lenient view and burdened him with cost of Rs. 10,000, which 
would be paid to plaintiff. Costs would be recoverable as arrears of land Rev.. PLJ 2000 
Lah. 246. 

 Civil suit. Withdrawal of. Special costs. Claim of. Costs under Section 35-A can 
be granted in event of objection being taken by a party to a daim or defence against such 
party- Intervenors had applied for being impleaded but heir applications having been 
dismissed as infructuous, they were not parties to suits. Plaintiffs had claimed that 
notices issued by defendants were not valid and their claim was not against intervenor. 
Assuming that claims in suits were against intervener, it cannot be said that they were 
false or vexatious. It is not clear whether intervener claims costs of suits or of applications 
under Order I Rule 10 CPC. Intervener is not entitled to special costs of suits or 
applications for simple reasons that no defence, let alone false or vexatious defence, has 
been put forward to those applications by any of parties against whom they were 
directed. PLJ 1994 Kar. 195 = 1994 CLC 876 = NLR 1994 Civil 674. 

 Whether appellate court can grant Special costs under Section 35-A of CPC. It 
is clear from Order XLI Rule 33 that trial court possessed all powers exercised by it but 
this power has been curtailed by adding proviso in respect of special costs. Legislature in 
its own wisdom, did not arm appellate court with powers of awarding special costs. PLJ 

1995 Lah. 476 = 1995 MLD 1319. 
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PART II 

 
EXECUTION GENERAL 

 
          36.  Application to orders.    The provisions of this Code relating to 
the execution of decrees shall, so far as they are applicable, be deemed to apply 
to the execution of orders. 

Court Decision 
Execution of orders—Execution of an order passed in the suit can be obtained by 

resort to provisions of S.36, C.P.C. PLD 2002 Kar. 542 

 
  37.  Definition of Court which passed a decree.   The expression 
'Court which passed a decree' or words to that effect, shall, in relation to the 
execution of decrees, unless there is anything repugnant in the subject or context, 
be deemed to include, - 

(a)  where the decree to be executed has been passed in the exercise of 
appellate jurisdiction, the Court of first instance, and 

(b)  where the Court of first instance has ceased to exist or to have 
jurisdiction to execute it, the Court which, if the suit wherein the 
decree was passed was instituted at the time of making the 
application for the execution of the decree, would have 
jurisdiction to try such suit. 

 

Court Decision 
Exuection of decree passed by High Court in its revisional jurisdiction. 

Execution application on original civil jurisdiction of High Court, was filed by petitioner 
seeking enforcement of judgment/decree passed by High Court in Us revisional 
jurisdiction and in view of S. 37 (a) of C.P.C. it was Court of first instance which was 
competent to exeucte final orders/decree on an Appellate Court. Execution proceedings 
before High Court were misconceived and dismissed.  PLJ  1999 Kar. 834 = 1999 CLC 
1121. 
 

COURTS BY WHICH DECREE MAY BE EXECUTED 
 

38.  Court by which decree may be executed. A decree may be 
executed either by the Court which passed it, or by the Court to which it is sent 
for execution. 

 
          39.  Transfer of decree. (1) The Court which passed a decree may, on 
the application of the decree-holder, send it for execution to another Court, - 
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(a)  if the person against whom the decree is passed actually and 

voluntarily resides or carries on business, or personally works for 
gain, within the local limits of the jurisdiction of such other Court, 
or 

(b)  if such person has not property within the local limits of the 
jurisdiction of the Court which passed the decree sufficient to 
satisfy such decree and has property within the local limits of the 
jurisdiction of such other Court, or 

(c)  if the decree directs the sale or delivery of immovable property 
situate outside the local limits of the jurisdiction of the Court 
which passed it, or 

(d)  if the Court which passed the decree considers for any other 
reason, which it shall record in writing, that the decree should be 
executed by such other Court. 

(2)  The Court which passed a decree may of its own motion send it 
for execution to any subordinate Court of competent jurisdiction. 

 
          40.  Transfer of decree to Court in another Province. Where a decree is 
sent for execution in another Province, it shall be sent to such Court and executed 
in such manner as may be prescribed by rules in force in that Province. 

 
          41.  Result of execution proceedings to be certified. The Court to which a 
decree is sent for execution shall certify to the Court which passed it the fact of 
such execution, or where the former Court fails to execute the same the 
circumstances attending such failure. 

 
          42.     Powers of Court in executing transferred decree. (l)  The Court 
executing a decree sent to it shall have the same powers in executing such decree 
as if it had been passed by itself. All persons disobeying or obstructing the 
execution of the decree shall be punishable by such Court in the same manner as 
if it had passed the decree. And its order in executing such decree shall be subject 
to the same rules in respect of appeal as if the decree had been passed by itself. 

1[(2)   Without prejudice to the generality of the foregoing provision, the 
Court executing a decree sent to it shall have the following powers, namely: - 

(a) power under section 39 to transfer the decree to another Court, if 
necessary; 

(b) power under sub-section (1) of section 50 to permit execution to 
proceed against the legal representatives of a deceased judgment-
debtor; 
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(c)    power under section 152 to correct clerical or arithmetical errors; 
(d) power under rule 16 of Order XXI to recognise the assignment of a 

decree; 
(e)     power under sub-rule (2) of rule 50 of Order XXI to ,,rant leave to a 

decree-holder to proceed against a person not already recognised 
as a partner in a firm in an execution proceeding against the firm; 

(f)       power under clause (b) of sub-rule (1) of rule 53 of Order XXI to 
give notice of attachment of decree passed by another Court.] 

Legal Amendments 
1. Sub. Sec. 2 Added by the Code Of Civil Procedure (amendment) Ord. 

1962 
 

          43.  Execution of decrees passed by British Courts in places to which this 
Part does not extend or in foreign territory. Any decree passed by Civil Court 
established in any area in Pakistan to which the provisions relating to execution 
do not extend,  may if it cannot be executed within the jurisdiction of the Court 
by which it was passed, be executed in manner herein provided within the 
jurisdiction of any Court in Pakistan. 

 
          1[44.  Execution of decree passed by Courts of Acceding States. Omitted .] 
  
Legal Amendments 

1. Sec.44 Omitted by Ordinance XXVII of 1981 

 
          1[44-A.  (1) Execution of decrees passed by Courts in the United Kingdom 

and other reciprocating territory. (1) Where a certified copy of a decree of any of 
the superior Courts of the United Kingdom or any reciprocating territory has 
been filed in a District Court, decree may be executed in Pakistan as if it had been 
passed by the District Court. 

(2)  Together with the certified copy of the decree shall be filed a 
certificate from such superior Court stating the extent, if any, to-which the decree 
has been satisfied or adjusted and such certificate shall, for the purposes of 
proceedings under this section, be conclusive proof of the extent of such 
satisfaction or adjustment. 

(3)   The provisions of section 47 shall as from the filing of the certified 
copy of the decree apply to the proceedings of a District Court executing a decree 
under this section, and the District Court shall refuse execution of any such 
decree, if it is shown to the satisfaction of the Court that the decree falls within 
any of the exceptions specified in clauses (a) to (f) of section 13. 
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Explanation 1. 'Superior Courts' with reference to the United Kingdom, 

means the High Court in England, the Court of Session in Scotland, the High 
Court in Northern Ireland, the Court of Chancery of the County Palatine of 
Lancaster and the Court of Chancery of the County Palatine of Durham. 

Explanation 2. Reciprocating territory' means the United Kingdom and 
such other country or territory as the Federal Government may, from time to 
time, by notification in the official Gazette, declare to be reciprocating territory 
for the purposes of this section, and 'superior Courts', with reference to any such 
territory, mean such Courts as may be specified in the said notification. 

Explanation 3. Decree, with reference to a superior Court, means any 
decree or judgment of such Court under which a sum of money is payable, not 
being a sum payable in respect of taxes or other charges of a like nature or in 
respect of a fine or other penalty, and 

(a)  with reference to superior Courts in the United Kingdom, 
includes judgments given and decrees made in any Court in 
appeals against such decrees or judgments ; but 

(b)  in no case includes an arbitration award, even if such award is 
enforceable as a decree or judgment. 

Legal Amendments 
1. Sec.44-A Added by  sec. 2 of Act, VIII of 1937. 

Court Decisions 
Distinction between Ss. 13 & 44-A, C.P.C leads to somewhat anomalous situation 

that the decree of a court in United Kingdom which is directly executable as a decree of a 
District Court in Pakistan may become unexecutable merely because that court was not 
considered to possess jurisdiction in an “International” sense notwithstanding the fact 
that under its won system of laws it had full posers to pass such decree—High court, 
observed that ministry of Law Government of Pakistan and Pakistan Law Commission to 
consider the desirability of amending the Civil Procedure Code, 1908 in view of the 
anomalies pointed out in the judgment.    

Execution of decree passed by court in the United Kingdom—Decree of the 
English court could not be deemed to have been passed by a court of competent 
jurisdiction when admittedly the defendants were not residing within the jurisdiction of 
such court at the time of institution of the action and foreign judgment was not 
pronounced by a court of competent jurisdiction. PLD 2003 Kar. 382 
           

45. Execution of decrees in foreign territory. 1[Omitted]  
Legal Amendments 

1. Omitted by Ordinance XXVII of 1981.  

 
          46.   Precepts.  (1)  Upon the application of the decree-holder the Court 
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which passed the decree may, whenever it thinks fit, issue a precept to any other 
Court which would be competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the precept. 

(2)  The Court to which a precept is sent shall proceed to attach the 
property in the manner prescribed in regard to the attachment of property in 
execution of a decree: 

Provided that no attachment under a precept shall continue for more 
than two months unless the period of attachment is extended by an order of the 
Court which passed the decree or unless before the determination of such 
attachment the decree has been transferred to the Court by which the attachment 
has been made and decree-holder has applied for an order for the sale of such 
property. 

 
QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE 

 
47.    Questions to be determined by the Court executing decree. (1) All 

questions arising between the parties to the suit in which the decree was passed, 
or their representatives, and relating to the execution, discharge or satisfaction of 
the decree, shall be determined by the Court executing the decree and not by a 
separate suit. 

(2)  The Court may, subject to any objection as to limitation or 
jurisdiction, treat a proceeding under this section as a suit or a suit as a 
proceeding and may, if necessary, order payment of any additional Court-fees. 
          (3)  Where a question arises as to whether any person is or is not the 
representative of a party, such question shall, for the purposes of this section, be 
determined by the Court. 

Explanation.  For the purposes of this section, a plaintiff whose suit has 
been dismissed and a defendant against whom a suit has been dismissed, are 
parties to the suit. 

 

Court Decision 
Execution of decree Decree passed by the civil court is either to be challenged by 

the opposite-party or in case of its finality, is to be acted upon according to the terms and 
conditions laid down in the decree. PLD 2003 SC (AJ&K) 14 

Donee/ petitioner on basis of gift of house in his favour filed suit for possession 
and mensc profits against occupants of house against whom decree was passed in earlier 
suit. Done/petitioner had alleged in his suit that he needed the house for his own 
occupation as he was residing in a rented house and that occupants/ judgment-debtors 
had a house of their own.'Suit filed by donee/petitioner was decreed by Trial Court 
holding that donee/petitioner was hot bound by compromise decree passed in earlier 
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suit, but such findings of Trial Court were reversed in appeal by Appellate Court below. 
Donee/petitioner had filed revision against dismissal of his suit by Appellate Court 
below. Donee/ petitioner was successor-in-interest of donor/decree-holder in whose 
favour decree for possession was passed in earlier suit. Suit filed by donee/petitioner 
was also for possession of house in dispute. Matters relating to execution, had to be 
enforced through execution proceedings and not by a separate suit for the reasons, that 
subsection (1) of S. 47. C.P.C. regulated forum for enforcement of rights that subsection 
(1) of S. 47, C.P.C. forum for enforcement of rights under decree which had barred fresh 
suit in respect of such matters. Court, under S. 47(2), C.P.C. could treat a suit as a 
proceedings under S. 47; C.P.C. subject to question of limitation or jurisdiction. Even if 
suit filed by donee/petitioner was not maintainable, trial Court could be directed to treat 
suit as proceedings under S. 47, C.P.C.  PLJ 1999 Kar. 449 = 1999 CLC 415. 

Section 47 is to be read in conjunction with Order XXI, Rule 62 C.P.C. and, 
therefore all questions relating to right, title or interest in attached property whether 
raised by claimant or by an objector are to be adjudicated upon and determined by 
Executing Court. If anything more was delivered to auction-purchaser of attached 
property, judgment-debtor would be entitled to release same in executing proceedings 
for that question fell within meaning of "satisfaction" of decree. PLJ 1999 Kar. 605 = 1999 
CLC 374. 
 Where the court is satisfied that the decree is nullity in the eyes of law, or the 
same has been past by court having no jurisdiction or the rights of the decree – holder 
would not be infringed if the decree is refused to be executed or the decree has been past 
in violation of any provision of law, the executing court under the provisions of S.47, 
C.P.C.can question executability of decree  PLD 2001 SC 131 

Decree for specific performance—Such decree does not by itself convey or 
transfer a title of the suit property, to the decree-holder, who in order to seek the title qua 
the property, has to obtain the execution of a deed of conveyance, which ordinarily is 
done through the process of execution of the decree—Implementation of decree for 
specific performance can be other wise made, except through the execution process—
Judgment-debtor himself can execute necessary instrument transferring the title to the 
decree-holder and in such a situation, the decree stands satisfied but without there being 
any step or the proceedings conducted by  the Court in execution—Where the 
government Department which is ultimately obliged and responsible for the purpose of 
conveying the legal title, had given effect to the decree, it would mean to have been done 
both for and on behalf of the judgment-debtor and the court—Contention that despite the 
fact that the deed had been executed in favour of the decree-holder by the concerned 
Government Department, but because the process of execution under Civil procedure 
Code, 1908 had not been followed to achieve the goal, the transfer of title was invalid, 
was misconceived and had not force—Notwithstanding the execution process, a decree 
for specific performance can be given fullest effect of the transfer of the title in the 
property subject-matter of the decree, otherwise, than taking resort to the execution 
proceedings under C.P.C .  PLD 2003 Lah. 102 
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Executing Court—Jurisdiction—Re-determining liabilities of parties—Validity—
Not open to the Executing Court to go behind a decree or re-determine the liabilities of 
the parties. 2002 MLD 861 

1994 SCMR 22 ref.  
Non-filing of appeal against judgment and decree—Effect—Judgment-debtor 

had neither filed any appeal nor any application for rectification or reviewing the 
judgment—Judgment-debtor raised objection to the judgment and decree on the ground 
that since it was coram non judice, therefore, no appeal was to be filed and the Executing 
Court itself could ignore such order and it was upon the Executing Court to determine 
and refuse to execute such decree--Validity—Executing Court was only to execute 
existing decree and if any error was found on the face of it or otherwise if the order was 
void as passed without jurisdiction, appropriate remedies were available to the 
judgment-debtors (defendants) to have the judgment modified—Where neither 
application for rectification or reviewing the judgment was made, nor any appeal had 
been filed against the judgment and decree, the objection so raised was rejected—
Execution application was allowed accordingly. 2002 MLD 861 

1995 MLD 633; 1995 SCMR 362; PLD 1972 SC 271; PLD 1987 SC 490; 1996 MLD 469; PLD 
1996 SC 632; PLD 1999 SC 504; 1994 SCMR 2286; 1999 SCMR 664 and 1999 CLC 2032 ref.  

Question pertaining to execution and satisfaction of decree—Such questions 
were to be decided by Executing Court—Questions relating to title and possession were 
also required to be decided by Executing Court—Separate suit has been expressly 
barred—Courts below had acted without lawful authority and without jurisdiction while 
refusing to decide objection application only on the ground that possession had been 
delivered and decree had been satisfied—Case was remanded and would be deemed to 
be pending before Executing Court with direction to decide objection application in 
accordance with law. PLJ 2002 Lah.. 1536 

Decree of High Court awarding simple interest at the rate of 6 percent per 
annum from the date of decree had attained finality--Executing Court modifying such 
decree to include interest from the date as claimed by appellant--Order passed by 
Executing Court modifying decree of High Court which had attained finality was, thus, 
arbitrary, capricious and coram-non-judice--Such order of Executing Court was rightly 
set aside by the High Court--Where essential feature for assumption of jurisdiction were 
contravened or forum exercised powers not vested in it, or exceeds authority beyond 
limits prescribed by law, judgment rendered would not only be coram-non-judice but 
nullity in the by of law and Court would condone delay even if such judgment was 
challenged beyond period of limitation--Judgment of High Court setting aside impugned 
order of Executing Court would not warrant interference. PLJ 2002 SC 222 

PLD 1971 SC 61; 1986 SCMR 261; 1987 SCMR 1543; PLJ 1987 Quetta 92; PLD 1965 Kar. 
293; AIR 1932 Lah.. 534 & PLD 1983 Lah.. 445 ref. 

Application for execution of decree. Limitation. It is a settled law that where an 
appeal is preferred against original decree and where a final order has been passed by 
Appellate Authority, decree of Court of first instance merges in decree of Appellate 
Court and, therefore, it is date of decree of Appellate Court from which time will run for 
filing an execution application.  PLJ 1999 Kamchi 605 = 1999 CLC 374. 
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 Exeuction of decree for possession of land under house. Whether executable. In 
absence of reference to house in decree, it cannot be executed by delivery of possession of 
house or by demolishing it and shifting its material. Legal course available to decree-
holders is to seek delivery of symbolic possession of land under house.  House in 
question existed even prior to 1953-54. Failure of decree-holders to claim ownership of 
house or to seek relief by asking to issue direction for demolition of house and delivery 
of possession of site in question leads to conclusion that house could not be demolished 
in execution proceedings as it was desired by decree-holders. Just and equitable course is 
available to execute decree by symbolic delivery of possession of site. Impugned order 
modified. PLJ 1994AJK39 = 1994CLC 1112. 
 Discharge or satisfaction of decree- Section 47 applies. Appealable order under 
Section 96. PLJ 1975 Qta. 209; PLD 1975 Qta. 29. 

 Judicial sale—Concept—Receiving better offer than the one achieved in auction 
proceedings—Judicial sale, setting aside of—Effect—Proceedings of judicial sale are held 
under the umbrella of Executing Court and total steps taken towards such a sale are also 
taken under the orders passed by the Court—Concept of stability of judicial sale is 
nothing but the sanctity attached to the commitment of the Court—Apart from the 
interest of the two contracting parties, the interest of public at large and commercial 
morality is also to be considered in the matter of judicial sales—Setting aside the sale 
simply on the basis of better offer may encourage contracting parties to proceed to annul 
or rescind their commitments if they get better offer than the one settled/accepted by 
them— Such setting aside of sale definitely would lead to absurd results inasmuch as the 
same would tend to develop a culture in the mind of public that if the judicial sale can be 
set aside on receiving a better offer why cannot a common man refuse to abide by his 
commitments if a better offer is received by him—One should remain bound to his 
commitment be it a case of common man or that of a Court, 2001 CLC 1267 

 Subsequent suit—Treating such suit as application—Validity—
Suit is barred under S.47, C.P.C., but S. 144(2), C.P.C. enables Executing 
Court to treat such a suit as an application. 2001 MLD 1044 
 

 
LIMIT  OF  TIME  FOR  EXECUTION 

 
48.  Execution barred in certain cases. (1) Where an application to 

execute a decree not being a decree granting an injunction has been made, no 
order for the execution of the same decree shall be made upon any fresh 
application presented after the expiration of [six years] from- 

(a)   the date of the decree sought to be executed, or 
(b) where the decree or any subsequent order directs any payment of 

money or the delivery of any property to be made at a certain date 
or at recurring periods, the date of the default in making the 
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payment or delivery in respect of which the applicant seeks to 
execute the decree. 

(2)    Nothing in this section shall be deemed- 
(a) to preclude the Court from ordering the execution of a decree 

upon an application presented after the expiration of the said term 
of [six years,] where the judgment-debtor has, by fraud or force, 
prevented the execution of the decree at some time within [six 
years] immediately before the date of the application ; or 

(b) to limit or otherwise affect the operation of Article 183 of the First 
Schedule to the Limitation Act, 1908 (IX of 1908). 

 

Court Decision 
Execution—Limitation—Banking Court dismissed execution application on the 

ground that the same was filed three years after passing of judgment and decree—
Validity—Period for filing of execution application was six years in view of S.48, C.P.C.—
Where decree was passed on 30-5-1975, the execution application moved on 3-5-1981, 
was within time—Order passed by the Banking Court was set aside and the execution 
application was deemed to be pending—Appeal was allowed in circumstances. 2002 
CLD 787  

PLD 1990 SC 778 fol. 
First execution application having been dismissed as withdrawn, fresh 

application could have been maintained within aggregate period of six years from date of 
decree and not from date of dismissal of first application. PLJ 1999 Kar. 468 = 1999 CLC 
555 

 
 

TRANSFEREES AND LEGAL REPRESENTATIVES 
 

49.   Transferee.  Every transferee of a decree shall hold the same subject 
to the equities (if any) which the judgment-debtor might have enforced against 
the original decree-holder. 

 
          50.  Legal representative.  (1)  Where a judgment-debtor dies before the 
decree has been fully satisfied, the holder of the decree may apply to the Court 
which passed it to execute the same against the legal representative of the 
deceased. 

(2)    Where the decree is executed against such legal representative, he 
shall be liable only to the extent of the property of the deceased which has come 
to his hands and has not been duly disposed of; and, for the purpose of 
ascertaining such liability, the Court executing the decree may, of its own motion 
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or on the application of the decree-holder, compel such legal representative to 
produce such accounts as it thinks fit. 

 
PROCEDURE IN EXECUTION 

 
51.    Power of Court to enforce execution.  Subject to such conditions 

and limitations as may be prescribed, the Court may, on the application of the 
decree-holder order execution of the decree- 

(a)     by delivery of any property specifically decreed; 
(b)    by attachment and sale or by sale without attachment of any   
property; 
(c)     by arrest and detention in prison; 
(d) by appointing a receiver; or 
(e) in such other manner as the nature of the relief granted may require: 
Provided that, [*****] execution by detention in prison shall not be 
ordered unless, after giving the judgment-debtor an opportunity of 
showing cause why he should not be committed to prison, the Court, for 
reasons recorded in writing, is satisfied- 
(a)  that the judgment-debtor, with the object or effect of obstructing 

or delaying the execution of the decree,- 
(i) is likely to abscond or leave the local limits of the 

jurisdiction of the Court, or 
(ii)  has, after the institution of the suit in which the decree      

was passed, dishonestly transferred, concealed, or 
removed  any part of his property, or committed any other 
act of bad  faith in relation to his property ; or 

(b) that the judgment-debtor has, or has had since the date of the 
decree, the means to pay the amount of the decree or some 
substantial part thereof and refuses or neglects or has refused or 
neglected to pay the same ; or 

(c) that the decree is for a sum for which the judgment-debtor was 
bound in a fiduciary capacity to account. 

Explanation. In the calculation of the means of the judgment-debtor for 
the purposes of clause (b), there shall be left out of account any property 
which, by or under any law or custom having the force of law for the time 
being in force, is exempt from attachment in execution of the decree. 

 
Legal Amendments 
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1. Proviso and Explanation Added by the Code Of Civil Procedure  

(Amendment)Act 1936. 

 

Court Decision 
A petitioner would hot be detained in prison without fulfilling requirements of 

Section 51 CPC and Order XXI Rule 40 C.P.C. PLJ 2000 Kar. 129 = PLD 2000 Kar. 322. 
  

Mere inability of judgment-debtor to pay decretal amount. No ground for arrest 
of judgment-debtor. PLJ 1973 Kar. 147; PLD 1973 Note 133 at p. 203. 

 
52.  Enforcement of decree against legal representative. (1) Where a 

decree is passed against a party as the legal representative of a deceased person, 
and the decree is for the payment of money out of the property of the deceased, it 
may be executed by the attachment and sale of any such property. 

(2)  Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, the 
decree may be executed against the judgment-debtor to the extent of the 
property in respect of which he has failed so to satisfy the Court in the same 
manner as if the decree had been against him personally.  

 
          53.  Liability of ancestral property. For the purposes of section 50 
and section 52, property in the hands of a son or other descendant which is liable 
under Hindu law for the payment of the debt of a deceased ancestor, in respect 
of which a decree has been passed, shall be deemed to be property of the 
deceased which has come to the hands of the son or other descendant as his legal 
representative. 

 
           54.  Partition of estate or separation of share. Where the decree is for 
the partition of undivided estate assessed to the payment of revenue to the 
Government, or for the separate possession of a share of such an estate, the 
partition of the estate or the separation of the share shall be made by the 
Collector or any gazetted subordinate of the Collector deput  ed by him in this 
behalf, in accordance with the law (if any) for the time being in force relating to 
the partition, or the separate possession of shares, of such estates. 

 
ARREST AND DETENTION 

 
55.  Arrest and detention. (1) A judgment-debtor may be arrested in 

execution of a decree at any hour and on any day, and shall, as soon as 
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practicable, be brought before the Court, 1[which may make an order for his 
detention in prison to suffer simple imprisonment for a period not exceeding one 
year]: 

Provided, firstly, that for the purpose of making an arrest under this 
section, no dwelling house shall be entered after sunset and before sunrise: 

Provided, secondly, that no outer-door of a dwelling house shall be 
broken open unless such dwelling house is in the occupancy of the judgment-
debtor and he refuses or in any way prevents access thereto, but when the officer 
authorised to make the arrest has duly gained access to any dwelling house, he 
may break open the door of any room in which he has reason to believe the 
judgment-debtor is to be found: 
          Provided, thirdly, that if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the country 
does not appear in public, the officer authorised to make the arrest shall give 
notice to her that she is at liberty to withdraw, and, after allowing a reasonable 
time for her to withdraw and giving her reasonable facility for withdrawing, may 
enter the room for the purpose of making the arrest: 
           Provided, fourthly, that where the decree in execution of which a 
judgment-debtor is arrested, is a decree for the payment of money and the 
judgment-debtor pays the amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

(2) The 2[Provincial Government] may by notification in the 3[official 
Gazette], declare that any person or class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to arrest 
in execution of a decree otherwise than in accordance with such procedure as 
may be prescribed by the Provincial Government in this behalf. 

4[(3)  A judgment-debtor detained in prison under sub-section (1.) shall 
not, merely by reason of undergoing such imprisonment be discharged from his 
liability under the decree, but he shall not be liable to be re-arrested under the 
execution of which he was so detained in prison.] 

Legal Amendments 
1. Substituted by S.5 of Ordinance X of 1980. 
2. Substituted  by the A.O. 1937, for L.G. 
3. Substituted  ibid for Local Official gazette. 
4. Sub. Sec. 3 and 4 Omitted by S. 5 of Ordinance X of 1980. 

 
56.  Prohibition of arrest or detention of women in execution of 

decree for money.  Notwithstanding anything in this Part, the Court shall not 
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order the arrest or detention in the 1[*****] prison of a woman in execution of a 
decree for the payment of money. 

Legal Amendments 
1. Civil Omitted  by S.6  of Ordinance X of 1980. 

 
 57.  Subsistence allowance. 1[Omitted]  
Legal Amendments 

1. Omitted  by S.7  of Ordinance X of 1980. 

 
1[58.  Release from detention. Every person detained in prison in 

execution of a decree shall be released from such detention, before the expiry of 
the period of detention, if- 
        (a)     the amount mentioned in the warrant for his detention is paid to the 
officer-in-charge of the prison ; or 
         (b)   the decree against him is otherwise fully satisfied; or 
         (c)  the person on whose application he has been detained so requests: 
         Provided that he shall not be released from such detention without the 
order of the Court.] 
 
Legal Amendments 

1. Substituted by S. 8  of Ordinance X of 1980. 

 
59. Release on ground of illness. 1[Omitted] 

 
Legal Amendments 

1. Omitted by S. 9 of Ord. X of 1980. 
 

 
ATTACHMENT 

 
60.  Property liable to attachment and sale in execution of decree. (1) 

The following property is liable to attachment and sale in execution of .a decree, 
namely, lands, houses or other buildings, goods, money, bank notes, cheques, 
bills of exchange, hundis, promissory notes, Government securities, bonds.or 
other securities for money, debts, shares in a corporation and, save as hereinafter 
mentioned, all other saleable property, movable or immovable, belonging to the 
judgment-debtor, or over which, or the profits of which, he has a disposing 
power which he may exercise for his own benefit, whether the same be held in 
me name of the judgment-debtor or by another person in trust for him or on his 
behalf: 
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Provided that the following particulars shall not be liable to such 

attachment or sale, namely:- 
(a) the necessary wearing-apparel, cooking vessels, beds and bedding 

of the judgment-debtor, his wife and children, and such personal 
ornaments as, in accordance with religious usage, cannot be 
parted with by any woman ; 

(b) tools of artisans, and where the judgment-debtor is an 
agriculturist, his implements of husbandry and such cattle and 
seed-grain as may, in the opinion of the Court, be necessary to 
enable him to earn his livelihood as such, and such portion of 
agricultural produce or of any class of agricultural produce as 
may have been declared to be free from liability under the 
provisions of the next following section ; 

(c) houses and other buildings (with the materials and the sites 
thereof and the land immediately appurtenant thereto and 
necessary for their enjoyment) belonging to an agriculturist and 
occupied by him ; 

(d)  books of account ; 
(e)  a mere right to sue for damages ; 
(f) any right of personal service ; 
(g) stipends and gratuities allowed to pensioners of the Government, 

or payable out of any service family pension fund notified in the 
official Gazette by the Federal Government or the Provincial 
Government in this behalf, and political pensions ; 

(h) the wages of labourers and domestic servants, whether payable in 
money or in kind ; 

(i) salary to the extent of the first hundred rupees and one-half the 
remainder: 

 
          Provided that, where such salary is the salary of a [servant 
of the State] or a servant of a railway [*****] or local authority, and 
the whole or any part of the portion of such salary liable to 
attachment has been under attachment, whether continuously or 
intermittently for a total period of twenty-four months, such 
portion shall be exempt from attachment until the expiry of a 
further period of twelve months and, where such attachment has 
been made in execution of one and' the same decree, shall be 
finally exempt from attachment in execution of that decree ; 
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(j) the pay and allowances of persons to whom the [Pakistan Army 
Act, 1952 (XXXIX of 1952)] applies, or of persons other than 
Commissioned Officer to whom the [Pakistan Navy Ordinance, 
1961 (XXXV of 1961)] applies; 

(k) all compulsory deposits and other sums in or derived from any 
fund to which the Provident Funds Act, 1925, for the time being 
applies in so far as they are declared by the said Act not to be 
liable to attachment ; 

(l) any allowance forming part of the emoluments of any [servant of 
the State] or of any servant of a railway [*****] or local authority 
which the appropriate Government may by ''notification in the 
official Gazette declare to be exempt from attachment, and any 
subsistence grant or allowance made to any such servant while 
under suspension ; 

(m) an expectancy of succession by survivorship or other merely 
contingent or possible right or interest ; 

(n) a right to future maintenance ; 
(o) any allowance declared by any Pakistan law to be exempt from 

liability to attachment or sale in execution of a decree ; and 
(p) where the judgment-debtor is a person liable for the payment of 

land revenue, any movable property which, under any law for the 
time being applicable to him, is exempt from the sale for the 
recovery of an arrear of such revenue. 

 Explanation 1. The particulars mentioned in clauses (g), (h), (i), (j'), (l) 
and (o) are exempt from attachment or sale whether before or 
after they are actually payable, and in the case of salary other than 
salary of a servant of the State or a servant of a railway [*****] or 
local authority the attachable portion thereof is exempt from 
attachment until it is actually payable. 

 Explanation 2. In clauses (h) and (i), 'salary' means the total monthly 
emoluments, excluding any allowance declared exempt from 
attachment under the provisions of clause (1), derived by a person 
from his employment whether on duty or on leave. 

Explanation 3. In clause (1) 'appropriate' Government' means: 
(i) as respects any person in the service of the Federal 
Government, or any servant [of railway or] [*****] of a 
Cantonment authority or of the port authority of a major port, the 
Federal Government; 
(ii) [*****] ; 
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(iii) as respects any other [servant of the State] or a servant of any 
[*****] local authority, the Provincial Government. 

(2)  Nothing in this section shall be deemed:- 
[to exempt houses and other buildings (with the materials and the sites 

thereof and the lands immediately appurtenant thereto and necessary for their 
enjoyment) from attachment or sale in execution of decrees for rent of any such 
house, building, site or land.] 

 
          61. Partial exemption of agricultural produce. The Provincial Government 
may, by general or special order published in the official Gazette, declare that 
such portion of agricultural produce, or of any class of agricultural produce, as 
may appear to the Provincial Government to be necessary for the purpose of 
providing until the next harvest for the due cultivation of the land and for the 
support of the judgment-debtor and his family, shall, in the case of all 
agriculturists or of any class of agriculturists, be exempted from liability to 
attachment or sale in execution of a decree. 

 
          62.   Seizure of property in dwelling house. (1) No person executing any 
process under this Code directing or authorizing seizure of movable property 
shall enter any dwelling-house after sunset and before sunrise. 

(2) No outer-door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or in 
any way prevents access thereto, but when the person executing any such 
process has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a 
woman who according to the customs of the country does not appear in public, 
the person executing the process shall give notice to such woman that she is at 
liberty to withdraw, and, after allowing reasonable time for her to withdraw and 
giving her reasonable facility for withdrawing, he may enter such room for the 
purpose of seizing the property, using at the same time every precaution, 
consistent with these provisions, to prevent its clandestine removal. 

 
          63.  Property attached in execution of decrees of several Courts. (1) Where 
property no( in the custody of any Court is under attachment in execution of 
decrees of more Courts than one, the Court which shall receive or realize such 
property and shall determine any claim thereto and any objection to the 
attachment thereof shall be the Court of highest grade, or, where there is no 
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difference in grade between such Courts, the Court under whose decree the 
property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees. 

 
          64.  Private alienation of property after attachment to be void. Where an 
attachment has been made, any private transfer or delivery of the property 
attached or of any interest therein and any payment to the judgment-debtor of 
any debt, dividend or other monies contrary to such attachment, shall be void as 
against all claims enforceable under the attachment. 
          Explanation. For the purposes of this section, claims enforceable under an 
attachment include claims for the rateable distribution of assets. 
 

 
SALE 

 
65.  Purchaser's title. Where immovable property is sold in execution 

of a decree and such sale has become absolute, the property-shall be deemed to 
have vested in the purchaser from the time when the property is sold and not 
from the time when the sale becomes absolute. 

 
          66.  Suit against purchaser not maintainable on ground of purchase 
being on behalf of plaintiff. (1) No suit shall be maintained against any person 
claiming title under a purchase certified by the Court in such manner as may be 
prescribed on the ground that the purchase was made on behalf of the plaintiff or 
on behalf of some one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the 
name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent of the real purchaser, or interfere with the 
right of a third person to proceed against that property, though ostensibly sold to 
the certified purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the real owner. 

 
           67.   Power for Provincial Government to make rules as to sales of land 
in execution of decrees for payment of money. (1) The Provincial Government 
may by notification in the official Gazette, make rules for any local area imposing 
conditions in respect of the sale of any class of interest in. land in execution of 
decrees for the payment of money, where such interests are so uncertain or 
undetermined as, in the opinion of the Provincial Government, to make it 
impossible to fix their value. 
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(2) When on the date on which this Code came into operation in any local 

area, any special rules as to sale of land in execution of decrees were in force 
therein the Provincial Government may, by notification in the official Gazette, 
declare such rules to be in force, or may by a like notification, modify the same. 

Every notification issued in the exercise of the powers conferred by this 
sub-section shall set out the rules so continued or modified. 

 
 

DELEGATION TO COLLECTOR OF POWER TO EXECUTE DECREES 
AGAINST IMMOVABLE PROPERTY 

 
68.  Power to prescribe rules for transferring to Collector execution of 

certain decrees. The Provincial Government may, declare, by notification in the 
official Gazette, that in any local area the execution of decrees in cases in which a 
Court has ordered any immovable property to be sold, or the execution of any 
particular kind of such decrees, or the execution of decrees ordering the sale of 
any particular kind of, or interest in, immovable property, shall be transferred to 
the Collector. 

 

         Court Decision 
Collector not representating to Court that public sale of land or. share was 

objectionable. Section 141, Punjab Land Rev. Act (1887) comes into play in such situation.  
PLJ 1978 Lah. 545. 

 
 69. Provisions of Third Schedule to apply. The provisions set forth 

in the Third Schedule shall apply to all cases in which the execution of a decree 
has been transferred under the last preceding section. 

 
70. Rules of procedure. (1) The Provincial Government may make 

rules consistent with the aforesaid provisions- 
(a) for the transmission of the decree from the Court to the Collector, 

and for regulating the procedure of the Collector and his 
subordinates in executing the same, and for re-transmitting the 
decree from the Collector to the Court; 

(b) conferring upon the Collector or any gazetted subordinate of the 
Collector all or any of the powers which the Court might exercise 
in the execution of the decree if the execution thereof had not been 
transferred to the Collector; 
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(c) providing for orders made by the Collector or any gazetted 
subordinate of the Collector, or orders made on appeal with 
respect to such orders, being subject to appeal to, and revision by, 
superior revenue authorities as nearly as may be as the orders 
made by the Court, or orders made on appeal with respect to such 
orders would be subject to appeal to, and revision by, appellate or 
revisional Courts under this Code or other law for the time being 
in force if the decree had not been transferred to the Collector. 

(2) Jurisdiction of Civil Courts barred. A power conferred by rules 
made under sub-section (1) upon the Collector or any gazetted subordinate of the 
Collector or upon any appellate or revisional authority, shall not be exercisable 
by the Court or by any Court in exercise of any appellate or revisional 
jurisdiction which it has with respect to decrees or orders of the Court. 

 
           71.    Collector deemed to be acting judicially. In executing a decree 
transferred to the Collector under section 68 the Collector and his subordinates 
shall be deemed to be acting judicially.  

 
72. Where Court may authorise Collector to stay public sale of land. 

(1) Where in any local area in which no declaration under section 68 is in force 
the property attached consists of land or of a share in land, and the Collector 
represents to the Court that the public sale of the land or share is objectionable 
and that satisfaction of the decree may be made within a reasonable period by a 
temporary alienation of the land or share, the Court may authorise the Collector 
to provide for such satisfaction in the manner recommended by him instead of 
proceeding to a sale of the land or share. 

(2) In every such case the provisions of sections 69 to 71 and of any rules 
made in pursuance thereof shall apply so far as they are applicable. 

 
 

DISTRIBUTION OF ASSETS 
 

73.  Proceeds of execution-sale to be rateably distributed among 
decree-holders. (1) Where assets are held by a Court and more persons than one 
have, before the receipt of such assets, made application to the Court for the 
execution of decrees for the payment of money passed against the same 
judgment-debtor and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realization, shall be rateably distributed among all such 
persons: 

Provided as follows: - 
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(a) where any property is sold subject to a mortgage or charge, the 

mortgagee or incumbrancer shall not be entitled to share in any 
surplus arising from such sale ; 

(b) where any property liable to be sold in execution of a decree is 
subject to a mortgage or charge, the Court may, with the consent 
of the mortgagee or incumbrancer, order that the property be sold 
free from the mortgage or charge, giving to the mortgagee or 
incumbrancer the same interest in the proceeds of the sale as he 
had in the property sold ; 

(c) where any immovable property is sold in execution of a decree 
ordering its sale for the discharge of an incumbrance thereon, the 
proceeds of sale shall be applied first, in defraying the expenses of 
the sale  
secondly, in discharging the amount due under the decree ; 
thirdly, in discharging the interest and principal monies due on 
subsequent incumbrances (if any) ; and 
fourthly, rateably among the holders of decrees for the payment of 
money against the judgment-debtor, who have, prior to the sale of 
the property, applied to the Court which passed the decree 
ordering such sale for execution of such decrees, and have not 
obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under 
this section are paid to a person not entitled to receive the same, any person so 
entitled may sue such person to compel him to refund the assets. 
           (3) Nothing in this section affects any right of the Government. 

 
 

 
RESISTANCE TO EXECUTION 

 
1[74.  Resistance to execution. (1) Where the Court is satisfied that 

holder of a decree for the possession of property of a purchaser of property sold 
in execution of a decree has been resisted or obstructed in obtaining possession 
of the property by the judgment-debtor or any other person on his behalf and 
that such resistance or obstruction was without any just cause, the Court may, at 
the instance of the decree-holder or the purchaser, order the judgment-debtor or 
such other person to undergo simple imprisonment for a term which may extend 
to thirty days and may further direct that the decree-holder or the purchaser be 
put into possession of the property. 
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(2) Notwithstanding anything contained in sub-section (1), where a 
judgment-debtor or any other person resists or obstructs the execution of a 
decree, the Court may direct the officer-in-charge of the police-station within 
whose jurisdiction the judgment-debtor or such other person resides or where 
the property to which the decree relates is situate to provide the necessary police 
assistance for the execution of decree.] 
Legal Amendments 
 1. Substituted by S.10 of Ordinance of 1980. 

 

Court Decision 
Execution petition by landlord against tenant after his ejectment from rented 

premises. Objection petition filed by petitioner during execution proceedings on basis of 
agreement to sell while suit for specific performance was in field. Whether petitioner 
could get possession of property invoking provision of O.XXI. R-99 when he had already 
been dispossessed. Rule-99 provides resistance or obstruction by bonafide claimant who 
has caused resistance or obstruction and he is any person other than judgment-debtor 
claiming in good faith to be in possession of property in his own account or on account of 
some person other than judgment-debtor. Petitioner stands dispossessed and still matter 
whether agreement in respect of disputed property is genuine or not or what charge or 
interest is created in respect of disputed property in favour of petitioner is to be 
determined by court concerned, and if petitioner is successful to prove same he can be 
put into possession by court concerned. Provision of O.XXI. R. 99 read with provisions of 
Rules 97, 98 as well as Section 74 of C.P.C. are not available to petitioner. PLJ 1998 Lah. 
1088 = PLD 1998 Lah. 411 = NLR 1998 Civil 388. 
 
 

PART III 
 

INCIDENTAL PROCEEDINGS 
 

Commissions 
 

75.  Power of Court to issue commissions. Subject to such conditions 
and limitations as may be prescribed, the Court may issue a commission- 

(a) to examine any person ; 
(b) to make a local investigation ; 
(c) to examine or adjust accounts ; or 
(d) to make a partition. 
 

          76. Commission to another Court. (1) A commission for the examination of 
any person may be issued to any Court (not being a High Court) situate in 
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Province in which the Court of issue is situate and having jurisdiction in the 
place in which the person to be examined resides. 

(2) Every Court receiving a commission for the examination of any person 
under subsection (1) shall examine him or cause him to be examined pursuant 
thereto, and the commission, when it has been duly executed shall be returned 
together with the evidence taken under it to the Court from which it was issued, 
unless the order for issuing the commission has otherwise directed in which case 
the commission shall be returned in terms of such order. 

 
          77. Letter of, request. In lieu of issuing a commission the Court may issue a 
letter of request to examine a witness residing at any place not within Pakistan. 

 
          78. Commission issued by foreign Courts. Subject to such conditions and 
limitations as may be prescribed, the provisions as to the execution and return of 
commissions for the examination of witnesses shall apply to commissions issued 
by or at the instance of- 

(a) Courts situate beyond the limits of Pakistan and established or 
continued by the authority of the Federal Government; or 

(b) [*****].; 
(c) Courts of any State or country outside Pakistan. 
 
 

 

PART IV 
 

SUITS IN PARTICULAR CASES  
 

Suits by or against the Government or Public Officers 
in their official capacity. 

 
1[79. Suits by or against the Government. [*****]In a suit by or against the 

Government the authority to be named as plaintiff or defendant, as the case may 
be, shall be- 

(a)  in the case of a suit by or against the Federal Government, 
Pakistan; 

(b)  in the case of a suit by or against a Provincial Government, the 
Province; 
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(c)  [*****]. 
 
Legal Amendments 

1. Substituted by the A.O.  1937 for the government. 

 
1[80. Notice. (1) A suit may be instituted against the Government or 

against a public officer, in respect of any act purporting to be done by such 
public officer in his official capacity, after the expiration of two months next after 
notice in writing has been delivered to or left at the office of, - 

(a)  in the case of a suit against the Federal Government, a Secretary 
to that Government; 

(b)  (i)  in the case of a suit against the Provincial Government 
other than a suit relating to the affairs of a Railway, a Secretary to 
that Government or the Collector of the District; and 

(ii)  in the case of a suit against the 2[Federal Government] 
relating to the affairs of a Railway, the General Manager of the 
Railway concerned, 
and in the case of a public officer, delivered to him or left at his 
office stating the cause of action, the name, description of place of 
residence of the plaintiff and the relief which he claims; and the 
plaint shall contain a statement that such notice has been so 
delivered or left. 

(2)  Where any such suit is instituted without delivering or leaving 
such notice as aforesaid or before the expiration of the said period of two months 
or where the plaint does not contain a statement that such notice has been so 
delivered or left, the plaintiff shall not be entitled to any costs if settlement as 
regards the subject-matter of the suit is reached or the Government or the public 
officer concedes the plaintiff's claim, within the period of two months from the 
date of the institution of the suit : 

Provided that in a suit instituted without such notice, the Court shall 
allow not less than three months to the Government to submit its written 
statement]. 
 
Legal Amendments 

1. Section 80 substituted by the Code of Civil Procedure (Amendment) 
Ordinance , 1962 ( 44 of 1962) 

2. Substituted By  P.O 4 of 1975, for the word “Provincial” 

 

Court Decisions 
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 Provincial Government. Suit against. Absence of notice. Effect of. In suits 

against Provincial Government other than a suit relating to affairs of Railways, Secretary 
to that Government or Collector of District was to be given notice. If suit is filed without 
notice, court shall allow not less than three months to Government to submit its written 
statement. Senior Civil Judge appears to be oblivious of provision of sub-section (2) of 
Section 80 CPC as he has not given th'ree months period for submission of written 
statement.  PLJ 1994 Pesh. 45 (DB) = PLD 1994 Pesh. 161. 

S. 80(2) of CPC, provides, that if a suit is filed, against Govt. or a public officer, in 
respect of any act, purported to be done in official capacity, or against Federal 
Government, relating affairs of railways, without service of proper notice, plaintiff in 
suit, would not be entitled to costs. Proviso to subsection 2 of S. 80, contemplates that if a 
suit is filed without such notice, court should allow not less than three months, to 
government to submit its written statement. Suit was directed against Pakistan Railways, 
which was instituted without service ofa notice, in term ofS. 80 of CPC. Neither there was 
any statement in plaint, for service of any such notice nor issuance of service of any such 
notice was pleaded in course of hearing of this revision petition. Ex-parte proceeding 
order as also decree were passed before expiry of prescribed period of three months, in 
terms of proviso to subsection 2 of S. 80 of CPC. In presence of dear provisions of law, ex-
parte proceeding order as well as ex-parte decree passed against petitioner, within 90 
days from date of service, were illegal. Order as also decree being void and without 
jurisdiction were liable to be set aside, in proceedings u/S. 12(2) of CPC.  PLJ 1998 Lah. 
936 = 1998 CLC 1229. 

 
  81.  Exemption from arrest and personal appearance. In a suit instituted 
against a public officer in respect of any act purporting to be done by him in his 
official capacity- 

(a)  the defendant shall not be liable to arrest nor his property to 
attachment otherwise than in execution of a decree ; and 

(b)  where the Court is satisfied that the defendant cannot absent 
himself from his duty without detriment to the public service, it 
shall exempt him from appearing in person. 

 
           82. Execution of decree. (1) Where the decree is against the Government or 
against a public officer in respect of any such act as aforesaid, a time shall be 
specified in the decree within which it shall be satisfied; and, if the decree is not 
satisfied within the time so specified the Court shall report the case for the orders 
of the Provincial Government. 

(2)  Execution shall not be issued on any such decree unless it remains 
unsatisfied for the period of three months computed from the date of such 
report. 
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SUITS BY ALIENS AND BY OR AGAINST FOREIGN RULERS, 
AMBASSADORS AND ENVOYS 

 
83.  When aliens may sue. (1) Alien enemies residing in Pakistan with the 

permission of the Federal Government, and alien friends, may sue in the Courts 
in the Provinces, as if they were [citizens of Pakistan]. 

(2)    No alien enemy residing in Pakistan without such permission, or 
residing in a foreign country, shall sue in any of such Courts. 

          Explanation. Every person residing in a foreign country the 
Government of which is at war with 9f or engaged in military operations against 
Pakistan, and carrying on business in that country without a licence in that 
behalf under the hand of a Secretary to the Federal Government shall, for the 
purpose of sub-section (2), be deemed to be an alien enemy residing in a foreign 
country. 

 
          84.  When foreign States may sue. (1) A foreign State may sue in any Court 
in the Provinces: 

Provided that such State has been-recognised by [*****] the Federal 
Government: 

Provided, also, that the object of the suit is to enforce a private right 
vested in the head of such State or in any officer of such State in his public 
capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State has 
or has not been recognised by [*****] the Federal Government. 

 
          85.   Persons specially appointed by Government to prosecute or defend 
for Ruler of foreign State. (l) Persons specially appointed by order of the Federal 
Government at the request of the ruler of any foreign State, or at the request of 
any person competent, in the opinion of the Federal Government, to act on behalf 
of such Ruler, to prosecute or defend any suit on his behalf, shall be deemed to 
be the recognised agents by whom appearances, acts and applications under this 
Code may be made or done on behalf of such Ruler. 

 (2)  An appointment under this section may be made for the purpose 
of a specified suit or of several specified suits, or for the purpose of all such suits 
as it may from time to time be necessary to prosecute or defend on behalf of the 
[Ruler], 

(3)  A person appointed under this section may authorise or appoint 
persons to make appearances and applications and do acts in any such suit or 
suits as if he were himself a party thereto. 
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          86.    Suits against Rulers. 1[Omitted] 
 
Legal Amendments 

1. Omitted by State Immunity Ord. of 1981. 

 
[86-A.  Suits against diplomatic agents. (1) No proceeding in any Court 
shall lie against a diplomatic agent except in a case relating to – 
(a) any private immovable property situated in Pakistan held by him 

in his private capacity and not on behalf of the sending State for 
the purpose of the mission ; 

(b)  a succession in which the diplomatic agent is involved as 
executor, administrator, heir or legatee as a private person and not 
on behalf of the sending State ; 

(c)  any professional or commercial activity exercised by the 
diplomatic agent in Pakistan outside his official functions. 

(2)  No measures of execution shall be taken in respect of a diplomatic 
agent except in cases which come under clauses (a), (b) and (c) of sub-section (1) 
and in which such measures can be taken without infringing the inviolability of 
his person or of his residence. 

(3)  The initiation of any proceedings in a Court by a diplomatic agent 
shall preclude him from invoking immunity from jurisdiction under this section 
in respect of any counter-claim directly connected with the principal claim. 

(4)  The immunity of a diplomatic agent under sub-section (1) or sub-
section (2) may be waived by the sending State; and any such waiver shall be 
express. 

(5)  Waiver of immunity in respect of any proceedings shall not be 
held to' imply waiver of immunity in respect of any measure of execution for 
which a separate waiver shall be necessary. 

(6)  In this section, 'diplomatic agent' in relation to a State means the 
head of the mission in Pakistan of that State and includes a member of the staff of 
that mission having diplomatic rank.] 

 

         Court Decision 
Diplomatic and Privileges Councillors Act, 1972 - Suit against petitioner for 

compensation and damages. Petitioner being diplomatic Mission claiming immunity 
from legal action. Entitlement of petitioner to claim immunity. Extent. Perusal of 
provision of S. 86-A, C.P.C. would show that unless its requirement was fulfilled no suit 
could be brought against a mission on the plea of exemption to general provision of law 
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on the subject. Parties having not disputed their status, cannot confine themselves to 
provisions of Slate Immunity Ordinance 1981 and Diplomat Privileges Councillors Act, 
1972. British High Commission being a mission as defined under Diplomat Privileges 
Act. 1972 and respondent being Member of the Staff of Mission breach of contract of 
service if any, between petitioner and respondent cannot be adjudicated by Courts in 
Pakistan due to availability of immunity to petitioner from Civil, Criminal and 
administrative jurisdiction of Courts in Pakistan as per dictates of S. 4 of Diplomat 
Privileges Councillors Act, 1972. Fact that respondent having filed written statement 
would be deemed to have submitted to jurisdiction of Court was devoid of force in the 
light of S. 4(3)(B) of State Immunity Ordinance, 1981. Petitioner before filing. written 
statement had filed application under Q(*/in, C.P.C.. therefore, filing of written 
statement under direction of Court which contained preliminary objection regarding 
maintainability of suit neither intervened in the proceedings nor would be deemed to 
have submitted to jurisdiction of Court in Pakistan. Petitioner's application for rejection 
of plaint in terms of O.VII. R. 11 C.P.C. was allowed and plaint in suit for damages filed 
by respondent was rejected in circumstances. PLJ 2000 Lah. 1974. 

 
 87.    Style of Rulers as parties to suit.  1[ Omitted] 

 
Legal Amendments 

1. Omitted by State Immunity Ord., 1981 

 
87-A.  1[Omitted] 

 
Legal Amendments 

1. Heading and S. 87-A omitted by Civil Procedure Code  (Amdt.) Act, 

1972.] 

 
  

INTERPLEADER 
 

88.         Where interpleader suit may be instituted. Where two or more 
persons claim adversely to one another the same debt, sum of money or other 
property movable or immovable, from another person, who claims no interest 
therein other than for charges or costs and who is ready to pay or deliver it to the 
rightful claimant, such other person may institute a suit of interpleader against 
all the claimants for the purpose of obtaining a decision as to the person to whom 
the payment or delivery shall be made and of obtaining indemnity for himself: 
Provided that where any suit is pending in which the rights of all parties can 
properly be decided, no such suit of interpleader shall be instituted. 
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PART V 
SPECIAL PROCEEDINGS ARBITRATION 

 
89. Arbitration. 1[Omitted] 

 
Legal Amendments 

1. Omitted by the Arbitration Act, 1940 (X of 1940), S. 49 and Third 

Schedule. 

 
 

SPECIAL CASE 
 

90.  Power to state case for opinion of Court. Where any persons 
agree in writing to state a case for the opinion of the Court, then the Court shall 
try and determine the same in the manner prescribed. 
 
 

SUITS RELATING TO PUBLIC MATTERS 
 

91.  Public nuisances. (1) In the case of a public nuisance the 
Advocate-General, or two or more persons having obtained the consent in 
writing of the Advocate-General, may institute a suit, though no special damage 
has been caused, for a declaration and injunction or for such other relief as may 
be appropriate to the circumstances of the case. 
(2)  Nothing in this section shall be deemed to limit or otherwise affect any 
right of suit which may exist independently of its provisions. 

 
 

            Court Decision 
Private and Public Nuisance . Whether suit is not maintainable having not been 

filed in accordance with requirements of Section 91 of C.P.C.. For suing in tort without 
sanction of Advocate General, plaintiff would have to show that he has suffered some 
particular damage directly and substantially. Grievance of plaintiffs in this case is that 
they having their houses in close proximity to proposed school, their enjoyment of their 
own houses will be affected directly and substantially. Case set up by plaintiff is of 
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private nuisance and provisions of Section 91 CPC are not attracted. PLJ 1994 Kar. 135 = 
PLD 1994 Kar. 631 = NLR 1994 CLC 420. 

 

92.  Public charities. (1) In the case of any alleged breach of any 
express or constructive trust created for public purposes of a charitable or 
religious nature, or where the direction of the Court is deemed necessary for the 
administration of any such trust, the Advocate-General, or two or more persons 
having an interest in the trust and having obtained the consent in writing of the 
Advocate-General, may institute a suit, whether contentious or not, in the 
principal Civil Court of original jurisdiction or in any other Court empowered in 
that behalf by the Provincial Government within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the trust is situate, to 
obtain a decree- 

(a)  removing any trustee ; 
(b)  appointing a new trustee ; 
(c)  vesting any property in a trustee ; 
(d)  directing accounts and inquiries ; 
(e)  declaring what proportion of the trust-property or of the interest 

therein shall be allocated to any particular object of the trust; 
(f)  authorising the whole or any part of the trust-property to be let, 

sold, mortgaged or exchanged ; 
(g)  settling a scheme; or  
(h)  granting such further or other relief as the nature of the case may 

require. 
(2)  Save as provided by the Religious Endowments Act, 1863 (XX of 

1863), no suit claiming any of the reliefs specified in sub-section (1) shall be 
instituted in respect of any such trust as is therein referred to except in 
conformity with the provisions of that sub-section. 

 

           Court Decision 
Public charities—Filing of suit under S-92, C.P.C.— Object and scope—Reliefs 

which can be obtained by decree in such suit are removal of trustee; appointment of new 
trustee; vesting of any property in trustee; directing for accounts and inquiries; 
declaration of the proportion of the trust property or of the interest therein allocated to 
particular object of the trust; authorizing the whole or any part of the trust property to be 
let, sold, mortgaged or exchanged; setting of a scheme; or granting such further or other 
reliefs as the nature of the case may require—Question whether suit or proceeding falls 
within S.92, C.P.C. depends not upon the character in which the plaintiff sues, but upon 
the nature of the relief sought. 2002 CLD 188  

 AIR 1925 PC 139; AIR 1935 Mad. 825; AIR 1961 SC 1206; PLD 1955 Lah.. 242 and AIR 
1975 SC 371 ref.  
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93.      Exercise of powers of Advocate-General. The powers conferred by 

sections 91 and 92 on the Advocate-General may be, with the previous sanction 
of the Provincial Government, exercised also by the Collector or by such officer 
as the Provincial Government may appoint in this behalf. 
 
 

PART VI 
 

SUPPLEMENTAL PROCEEDINGS 
 

94.  Supplemental proceedings. In order to prevent the ends of 
justice from being defeated the Court may, if it is so prescribed- 

(a)  issue a warrant to arrest the defendant and bring him before the 
Court to show cause why he should not give security for his 
appearance, and if he fails to comply with any order for security 
commit him to the civil prison ; 

(b)  direct the defendant to furnish security to produce any property 
belonging to him and to place the same at the disposal of the 
Court or order the attachment of any property; 

(c)  grant a temporary injunction and in case of disobedience commit 
the person guilty thereof to the civil prison and order that his 
property be attached and sold ; 

(d)  appoint a receiver of any property and enforce the performance of 
his duties by attaching and selling his property ; 

(e)  make such other interlocutory orders as may appear to the Court 
to be just and convenient. 

 

Court Decision 
Interlocutory orders :-- Provision of S. 94, C.P.C. has conferred on Civil Court 

judicial powers to issue interlocutory orders while rules framed under C.P.C. prescribed 
procedure to be followed in exercise of such powers. Making of interim order being part 
of working of judicial system, no separate or specific provision was necessary to 
empower a Court to grant main relief. Where Court had passed interlocutory orders 
when ma/a fides was alleged in plaint and Court felt it just, proper and convenient, there 
was nothing wrong in those orders. Petitioner, how-ever, would have his remedy against 
such order before District Court and not directly in High Court for invoking revision 
jurisdiction.  PLJ 1998 Kar. 784 = 1998 CLC 134. 
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Mandatory injunction. Nature of mandatory injunction is provided U/S 55 of 
Specific Relief Act. 1877 as well as in 0. 39 Rule 10. This Section provides discretionary 
powers to Court to grant an injunction which Court is capable of enforcing in order to 
prevent breach of an obligation and when it is necessary to compel performance of 
certain acts. However, court can consider application of Sections 94 and 151 CPC to grant 
mandatory injunction. PLJ 1997 Kar. 212 = 1997 CLC 302. 

 Disposal of property pending trial in criminal case. Seizure of vehicles by F.I.A. 
in connection with criminal case registered against petitioner for securing loans from 
N.D.F.C fraudulently. Suit for directions to Respondent (F.I.A-) for restoration of 
vehicles. Maintainability & Jurisdiction of Civil Court. Section 7 of Ordinance, 1984 
prohibits transfer or creation of charge on any movable or immovable property owned 
by accused or his relative without prior approval of special Court once Court has taken 
cognizance of Scheduled offance and any such transaction without prior permission of 
Special Court shall be treated to be void. Criterta of deciding application u/S. 516-A, Cr. 
P.C. by ordinary criminal Court will not apply before special Court which, while 
deciding application u/S. 516-A, Cr.P.C. would be competent to look into provisions of 
Section 7 & 9 of Ordinance, 1984 and transfer to pass appropriate order. General 
mandatory injunctions are granted under provisions of Section 55 of Specific Relief Act, 
1877 read with Section 94 and 151, C.P.C.. Such discretion is to be exercised rarely and in 
exceptional cases. Facts of case do not warrant grant of mandatory injunction at this early 
stage. It would be open to plaintiff, if so desired to approach special Court to seek 
recovery of motor vehicles.  PLJ 2000 Kar. 88 = 2000 MLD 1384. 

 Status quo ante, grant of—Such order may be passed in the cases of easements 
of necessities or the severance of basic necessities of life by the public authority, such as 
illegal disconnection of electricity or water connection—Court in exercise of powers 
under S.94 read with S.151, C.P.C. can grant status quo ante. 2002 CLD 77 

 
95.  Compensation for obtaining arrest, attachment or injunction on 

insufficient grounds. (1) Where, in any suit in which an arrest or attachment has 
been effected or a temporary injunction granted under the last preceding section,  

(a)  it appears to the Court that such arrest, attachment or injunction 
was applied for on insufficient grounds, or 

(b)  the suit of the plaintiff fails and it appears to the Court that there 
was no reasonable or probable ground for instituting the same, 
the defendant may apply to the Court, and the Court may, upon 
such application, award against the, plaintiff by its order such 
amount, not exceeding 1[ten thousand] rupees, as it deems a 
reasonable compensation to the defendant for the expense or 
injury caused to him : 

Provided that a Court shall not award, under this section, an amount 
exceeding the limits of its pecuniary jurisdiction. 
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(2) An order determining any such application shall bar any suit for 

compensation in respect of such arrest, attachment or injunction. 
Legal Amendments 

1. Substituted for  the word ( 1 ) by the Act of 1994. 
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PART VII 
APPEALS  

APPEALS FROM ORIGINAL DECREES 
 

96.  Appeal from original decree. (1) Save where otherwise expressly 
provided in the body of this Code or by any other law for the time being in force, 
an appeal shall lie from every decree passed by any Court exercising original 
jurisdiction to the Court authorised to hear appeals from the decisions of such 
Court. 

(2)  An appeal may lie from an original decree passed ex pane. 
(3) No appeal shall lie from a decree passed by the Court with the 

consent of parties. 
  

           Court Decision 
Appeal-Lack of jurisdiction-Effect-Where Court of appeal had no pecuniary 

jurisdiction, any adjudication made by it, held, would amount to total nullity-Absence of 
jurisdiction being apparent, failure to take notice of same by Court of appeal would not 
cure illegality. 1987 C L C 99 

Where First appeal not competent before District Judge for lack of pecuniary 
jurisdiction-Regular second appeal filed against order of District Judge, held, could be 
treated as first appeal-No bar against such a cause as law lays emphasis on substance and 
not form. 1986 C L C 126  

Appellate jurisdiction, exercise of..Trial Court refusing obligatory adjournment 
to make deficiency in court.fee, held, would be acting illegally and such order would not 
be sustainable—High Court in exercise of appellate jurisdiction, set aside order of refusal 
to grant obligatory adjournment with direction to Trial Court on remand of case to 
decide question of pecuniary competency /incompetency afresh in accordance with law, 
keeping in view failure of defendant to file written statement within statutory period. 
1986 M L D 1182 

First Appeal before High Court- Maintainability of - On objection raised by 
vendees/appellants before Trial Court that suit value fixed by pre-emptor for purposes 
of court-fee and jurisdiction was less pre-emptors /respondents enhanced value as 
claimed by vendees-Objection to valuation before High Court being totally opposed to 
one already taken before Trial Court, contention of appellants that appeal would lie 
before District Judge and not before High Court, held, could not be accepted. Effect of 
decision of Shariat Appellate Bench P L D 1986 SC 360-Preferential pre-emptive right on 
basis of co-ownership in pre-empted land is not taken away by decision of Shariat 
Appellate Bench of S.C P L D 1986 SC 360-Pre-emption Act, 1913 having also not so far 
been amended so as to apply rule of precedent with retrospective effect, decree already 
passed in favour of pre-emptors in suit instituted by them under law in force at time of 
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sale on basis of better right of pre-emption than that of vendees, held, could not be re-
opened in appeal even if appeal was in continuation o suit. 1987 C L C 839 

P L D 1986 SC 360 ref. 
Limitation :  Filing of appeal in wrong forum. Provisions of Section 5 and 14 of 

Limitation Act 1908, whether attracted. Sufficient cause. Connotation. Sufficient cause 
would differ from case to case and any action taken on advice by the counsel against any 
clear provision of law would not entitle the party to seek condonation of delay on the 
ground that he had acted bonafide on such advice. Where both the parties were legal 
heirs of deceased and appellant, in order to deprive respondents, took various steps to 
prolong the proceedings they were not entitled to claim condonation of delay for filing 
appeal in wrong forum. Appellant, having contested appeal emanating out of /is 
between them, after judgment of the same it had become clear that appeal arising from 
judgment of Trial Court was to be preferred before High Court and not the District 
Court. Appellant having filed appeal before District Court instead of High Court were 
adamant to claim that they had properly filed the same they were thus not entitled to' 
claim condonation of delay in filing appeal in wrong forum and the time spent therein. 
Deliberate assertion of a plea, which to their knowledge was illegal/improper, could not 
be treated as sufficient cause for condonation of delay. Sufficient cause for delay having 
not been shown, appeal of appellants was rightly dismissed by the High Court.  PLJ  2001 
SC 248 = PLD 2001 SC 355. 

Time-harred appeal. Appeal was filed when limitation of ninety days forfilmg 
the same had already expired. Appellants, had no explanation for delay. Appellants, 
plea, that appellant being Government, time was required for Government agencies to 
get sanction and face lengthy procedure for filing appal, can hardly be reason. to 
condone delay, which had created substantive right in favour of respondents. 
Government cannot claim to be treated in any manner differently from ordinary litigant 
nor the same can be granted facilities other than ordinary litigants. No where either in 
application for condonation of delay or affidavit in support thereof, delay was stated to 
be due to obtaining sanction from Government. Government functionaries appeared to 
be unnecessarily careless, negligent and deliberately delayed filing of appeal even after 
obtaining copy of impugned judgment. PLJ 2000 Kar. 109. 

 Appellants, plea, that they had no knowledge of judgment was of no 
consequence in asmuch as, judgment was announced in presence of Assistant 
Government Pleader. Appellant's contention that time was required for Government to 
get sanction and face lengthy procedure for filing appeal could hardly be the reason to 
condone delay, which had created substantive right in favour of respondents. 
Government could not claim to be treated in any manner differently from ordinary 
litigant nor it could be granted facilities other than the ordinary litigants. No where in 
memo of appeal, in application under S. 5, Limitation Act 1908, and in affidavit in 
support thereof, it had been stated that delay was due to obtaining sanction from 
Government. Government functionaries seemed to be un-necessarily careless, negligent 
and deliberately delayed filing of appeal even after obtaining copy of impugned 
judgment, for which appellants had no reply. Appeal having been filed beyond 



74                             The Code of Civil Procedure, 1908                               Contents 
 

prescribed period of limitation and no cogent reason having been given for condonation 
of delay, the same was dismissed being barred by time. PLJ 2000 Kar., 123 = 2000 CLC 
831. 

Whether time spent in refiling appeal after objection condonable. Combined 
reading of Rule 4 of High Court Rules and Rule-3 of Order XLI C.P.C.. would show that 
while in first appeal time for removing objections or matters connected therewith to be 
fixed by Court, same duty enjoined on and performed by Deputy Registrar of High Court 
in relation to second appeal, therefore, it can be safely concluded that time fixed by office 
under over alt supervision of Deputy Registrar of this court is to be strictly adhered to 
because limitation for filing appeal having begun to run cannot be stopped or 
supplemented by act of commission or omission of appellant unless be it a case of 
disability as envisaged under law. Appellant did not come to know of objection raised by 
office for period of about 2 years i.e. from 24-3.1992 to 10.1.1994. Delay is not only 
palpable but also contumacious and need to be re-iterated here that time for filing appeal 
having expired, appellant is required to explain delay of each and every day separately. 
Delay in filing appeal shall not be condoned unless reasonable explanation is given 
thereof.  PLJ 1996 Lah. 1261 = PLD 1996 Lah. 702. 

 
Condonation of delay-Appellant-plaintiff filing his first appeal before District 

Judge which was returned for presentation to proper forum-Appellant faced with a 
curious order passed by trial Court which placed him in a fix and he remained in hands 
of Advocate who was under a bona fide mistake of law qua value of suit and 
determination of forum of appeal which point was not free from difficulty-Delay 
condoned in circumstances. 1986 C L C 126  

Appellate jurisdiction, exercise of--Trial Court refusing obligatory adjournment 
to make deficiency in court-fee, held, would be acting illegally and such order would not 
be sustainable—High Court in exercise of appellate jurisdiction, set aside order of refusal 
to grant obligatory adjournment with direction to Trial Court on remand of case to 
decide question of pecuniary competency /incompetency afresh in accordance with law, 
keeping in view failure of defendant to file written statement within statutory period. 
1986  M L D 1182 
  Order appealed against pertaining to partial rejection of plaint by Civil Judge-
Order illegal on face of it and not warranted by law-Where a cause of action disclosed in 
plaint, plaintiff, held, had a right to have a fair trial of his case, to produce evidence and 
have a judicial opinion of Court on merits of his cause-Plaint can only be rejected when 
allegation made in plaint, when accepted in mode and form, does not entitle him to a 
relief-Summary guillotining of civil proceedings, held further, could hardly be approved-
Order passed by Civil Judge partially rejecting plaint set aside and case remanded for 
decision afresh in accordance with law. 1986 C L C 126  

1979 C L C 570; 1980 S C M R 314; P L D 1973 Kar. 653; P L D 1979 Lah. 865; P L D 1982 
Lah. 716 and 1981 S C M R 993 ref. 

Substantive vested right- appeal being continuation of suit, parties on date of 
institution of suit having right of appeal, would have right to prefer same, in spite of 
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subsequent bar to filing of such appeal Institution of suit would imply that right of 
appeal, then in force, would be available to parties till the end. 1986 C L C 2057  

Rejection of plaint for deficiency of court-fee in absence of determination of 
valuation of suit for purposes of court-fee, held, would not be warranted-High Court, in 
exercise of appellate jurisdiction would set aside such order of rejection of plaint-Suit was 
decreed on payment of purchase money and plaintiff directed to make good deficiency of 
court-fee within specified time failing which plaint would be deemed to have been 
rejected. 1986 M L D 534 

Appeal—Forum of—Determination—Forum is determined according to the 
valuation of the suit as fixed by the plaintiffs:-- P L D 2001 Lah.. 139 

Forum of Appeal : Subject matter of suit was less than 20.000/- . Suit decided by 
Additional District Judge on original side as Civil Judge. Appeal to High Court. 
Competency. Challenge to. Learned District Judge is empowered to transfer a case to any 
Court under Section 15 of Ordinance and under Section 23 of Ordinance in absence of 
competent court District Judge can transfer case to any civil court in the same District. 
Admittedly at the relevant time there was no civil Court First Class posted at Sibi: thus 
the case was transferred to court of Additional District Judge, Sibi which tried the same 
on original side in the capacity of Additional District Judge. Thus under Ordinance, 
power of District judge and Additional District Judge are same and under Section 15 CPC 
suit shall be instituted in the court of lowest grade competent to try but there is no bar for 
High Courts to entertain Civil Suits; hence appeal filed before High Court is competent.  
PLJ 1999 Qta. 50 = 1999 MLD 2104. 

Appeal filed before Lower Appellate Court was returned to appellant to be filed 
before High Court-Appellant filed memorandum of appeal in High Court, along with the 
returned memorandum of appeal – High Court insisted that the appellant was to file the 
old memorandum of appeal – Such finding of High Court was not proper being against 
the law PLD 2001 S.C 355 

Forum of appeal wrongly determined—Plaintiff had evaluated his suit at Rs. 
200—Trial Court decreed the suit and appeal was filed before the Lower Appellate 
Court—Appeal was returned to the defendant on the ground that the value of the suit 
property was Rs. 1,50,000 as such the Lower Appellate Court did not have the 
jurisdiction—Defendant accepted the order of the Lower Appellate Court and preferred 
appeal before High Court—High Court dismissed the appeal in limine for the reason that 
the Lower Appellate Court had wrongly decided the matter of jurisdiction and the same 
lay with the Court below—Defendant after the order of High Court filed instant revision 
petition before High Court—Validity—Valuation as fixed in the plaint unless modified or 
corrected by the Court, determined the forum of appeal—Where the valuation was 
accepted by the Trial Court, the appeal as filed before the Lower Appellate Court was 
competent—Appeal was erroneously returned by the Lower Appellate Court and 
although the defendant had accepted the order, yet the same would not make any 
difference firstly for the reason that the mistake committed by the Court could not injure 
any litigant; secondly the acceptance of the return could not also estop the defendants 
from challenging the order of the Lower Appellate Court—Suitor could not be estopped 
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against the law—Appeal was remitted by High Court to the Lower Appellate Court for 
decision on merits by allowing the revision, P L D 2001 Lah.. 139 

1992 CLC 771; PLD 1995 Lah.. 15; 1991 SCMR 1971; 1992 SCMR 2334; PLD 1975 SC 678 
and 1993 SCMR 434 ref 

Trial Court refusing obligatory adjournment to make deficiency in court-fee, 
held, would be acting illegally and such order would not be sustainable—High Court in 
exercise of appellate jurisdiction, set aside order of refusal to grant obligatory 
adjournment with direction to Trial Court on remand of case to decide question of 
pecuniary competency /incompetency afresh in accordance with law, keeping in view 
failure of defendant to file written statement within statutory period. 1986 M L D 1182 

Second appeal, against order of District Judge returning memorandum of appeal, 
held, was not competent--Such an order could not be appealed from under 0. XLIII, r. 1, 
C.P.C--Revision was, however, competent. 1986 C L C 126  

1974 Law Notes 758 rel. 
Value of subject-matter of appeal filed before High Court was far less than 

Rs.2,00;000 (Rupees two lacs)-Value of subject-matter of appeal for purpose of 
jurisdiction of High Court being less, appeal before High Court was not competent-
Memorandum of appeal was returned to appellant for presentation to proper forum. 
1996 M L D 576 

AIR 1928 Lah. 635; PLD 1960 (W.P.) Lah. 1088; PLD 1973 Kar. 653; PLD 1966 (W.P.) Lah. 
1; PLD 1987 Quetta 33; 1987 SCMR 1161; PLD 1964 (W.P.) Pesh. 228 1986 CLC 126 ref. 
    Dismissal of appeal for. non-payment of court-fee without first directing 
appellant to make payment--Legality--Suit having been decreed for a specific amount, 
appellants were to have known what stamps they had to provide for court-fee, for the 
appeal--Judgment, a copy of which was filed with the appeal clearly indicated the 
amount of decree to be of specified amount for which Court-fee was payable-When lapse 
on part of appellants was detected it was fairly late and even if the appellants had 
supplied the stamps, they could not have got out of the bar of limitation--Appellate 
Court had thus rightly rejected the appeal, on account of non-payment of court-fee 
without requiring appellant to make the payment of requisite court-fee--No court-fee had 
been paid for the revision petition--Flaw of non-payment thus could not be cured and the 
same result viz; dismissal of revision had to follow. 1989 C L C 2080 

P L D 1983 Kar. 537 ref. 
Appeal incompetently filed before District Judge who had no pecuniary 

jurisdiction to entertain the same heard and decided such appeal. Validity, District Judge 
admittedly had no pecuniary jurisdiction to entertain appeal placed before him. District 
Judge in. such case could either refuse to proceed with the case or return memo of appeal 
or dismiss the same but he could not dispose of that appeal on merits. Judgment and 
decree rendered by such Court was thus nullity in the eye of law. Memo of appeal was 
thus returned to petitioner to do the needful. PLJ 1999 Lah. 458. 

It is not contested that possession of appellants over land m dispute was very 
old. They were not recognised by lower Appellate Court as Adna Mahkan on ground 
that they did not take possession of land and brought it under cultivation with consent 
ofAa/a Malikan i.e., respondents. A consent can be expressed and it can also be implied. 
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From conduct of respondents, it can safely be presumed that they impliedly gave consent 
to appellants to occupy and cultivate land in dispute. Appellants could neither be 
dispossessed or ejected from land in dispute. Appeal accepted. PLJ 1991 Lah. 90. 

  
Conflict of judgment between trial Court and Appellate Court. It is settled 

proposition in law that Jn the event of a conflict of judgment between trial Court and 
Appellate Court, ordinary, view taken by Appellate Court has to be preferred unless 
same could be shown on face of record that finding of fact of Appellate Court was not 
supported by material evidence on record; that conclusion drawn by Appellate Court 
was patently illegal; that view expressed is against settled norms for appreciation of 
evidence or judgment on face of it was perverse. PLJ  1999 Kar. 456 = 1999 CLC 422. 

  
Recovery of damages. Press is only medium through which disclosures about 

doing of leaders is possible. A duty is cast upon press to project divergent views of 
renowned leaders, but reports or statements published by newspapers must be devoid of 
inalafide or malice. Statements by political leaders against each other may cause 
temporary discomfort but no loss of reputation. Public officials no longer could sue for 
libel simply by proving that something had been printed about them was false. They 
would have to prove that a journalist had knowingly , printed false information. A 
publication cannot be deemed to be malicious unless relevant circumstances, indicate 
absence of bonafide. From evidence on record it has not been established that 
publications are tainted with actual malice. Effect of defendants to give reasonable 
opportunity to plaintiff to express his views or to contradict allegations is a sufficient 
proof of their impartiality. Due care was exercised in publishing the matter. Versions of 
both gentlemen were reproduced plainly to possible extent, as such, publication in 
question cannot be deemed to have been done with malice or due to extraneous 
considerations, hence, defendants newspaper are not liable for' libel complained against 
them and their publications are protected under law Constitutional Appeal No. 106 of 
1991 accepted. PLJ 1997 Lah. 652 = PLD 1996 Lah. 410. 
 Suit for possession by partition by legal heirs. Decreed with direction to affix 
requisite Court fee on memorandum of appeal. A legal heir under Muslim Law of 
Inheritance become automatically an owner in property the moment a propositus dies 
and inheritance devolves. It does not require to be reduced into writing and it does not 
require even attestation of mutation. Appellants admittedly are legal heirs and had 
become full owners/co-sharers in disputed property- Such co-sharer/legal heir is 
deemed to be in possession of each and every inch of property. It remains immaterial 
whether such possession is actual or constructive- .Court Fees Act was passed in order to 
secure Rev. for benefit of state and not to arm a litigant with a weapon of technicality to 
harass his opponent, hence, plaint as well as memorandum of appeal did not require to 
be affixed an ad valorem court fee. That Court fee already affixed on memorandum of 
appeal is refundable u/S. 15 of Court Fees Act.  PLJ 1996 Pesh. 98 = 1996 CLC 1624. 

  Right of appeal to be exercised by these persons only in whom (such) 
power be vested expressly or implied by  statute.  PLJ 1984 SC (AJ & K) 54. 
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Stranger to suit. Plea of. Competency to file appeal by mortgagee. Petitioners 

were never vigilant in becoming party in appeals which stands even decided five years 
and 2 months prior to institution of revision. Moreover in case petitioners are really 
mortgagees and are in physical possession of disputed portion, they are never adversely 
affected by any judgement to which they were not a party and which was a dispute 
between owners alone. Petitioners are not likely to be prejudicially affected. PLJ 1996 
Pesh. 187 = PLD 1995 Pesh. 96. 

  
Fill-up a lecuna at Appeal Stage :-- It is settled principle that appellate or 

revisional authorities could not act in favour of either party, to fill up lacuna.  PLJ 1997 
SC 2084 = 1997 SCMR 1849. 

Reserve price :--  Joint property being indivisible, same was ordered to be 
auctioned and from sale proceeds, shares of co-sharers be satisfied by giving them their 
share of the amount. Property in question, was auctioned and at that time no objection 
was raised to mode of auction. Proclamation of auction however, did not include reserve 
price which was necessary so that rights of judgment debtors were properly safeguarded 
and bid was to have started from that figure. Non-disclosure of reserve price of properly 
in proclamation, would render the same liable to be struck down. Even if there was no 
objection from either side still it was duty of Court to conduct auction in accordance with 
law which has not been done- Trial Court by not fixing reserve price in proclamation of 
auction has violated provisions contained in O.XXI. R. 66 C.P.C.. Impugned 
judgment/decree was set aside and Court was directed to issue fresh proclamation in 
accordance with law for auction of Property in question, keeping in view observations of 
High Court mentioned in its judgment.   PLJ 2000 Lah. 1598. 
 

Compensation for acquired land. Referee Court enhanced rate of compensation 
awarded by Collector. Appellant not satisfied with finding of Referee Court objected to 
valuation fixed by that Court. Referee Court for determination of fair rate was supposed 
to fix rate after taking into consideration various rates of lands in relevant villages. 
Referee Court, however, had relied upon specified award in respect of adjacent village. 
High Court after taking into consideration various documents relating to land of similar 
nature wherein average price had been calculated enhanced price of land in question and 
ordered payment of same of appellants.   PLJ 1999 Pesh. 33 = 1999 MLD 2107. 

 
Talb-i-Muwitkabit :-- Suit for pre-emption was dismissed on ground that Talb-i-

Muwitkabit could not be proved Validity. Plaintiff in her plaint did not disclose time and 
place of talb-i-Muwathibat nor did she disclose her source of knowledge of sale in 
question. Perusal of statements of witnesses and assertion in plaint indica-ted that there 
were contradictions as to date of alleged knowledge of sale and of alleged making of talb-
i-muwathibat. Evidence on record would give impression that plaintiff from day one was 
aware of sale but she made up story of acquiring of sale-deed on specified date and 
making of alleged talb-i-muwathibat on that date. Material on record did not indicate 
that plaintiff made talb-i-muwathibat at the spur of moment and that requirement of 
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jumping demand was satisfactorily proved. Court below thus, rightly conclu-ded that 
plaintiff had failed to prove talb-i-muwathihat. Trial Court, however, had not made 
correct appreciation of evidence regarding question of talb-i-Ishhad in as much as neither 
any of witnesses nor plaintiff herself claimed that she had made talb-i-Ishhad after 
making talb-i-muwathibat in presence of witnesses. Plaintiff however, having failed to 
prove talb-i-muwathibat would be deemed to have extinguished right of pre-emption, 
therefore, her suit for pre-emption was rightly dismissed by Court below. PLJ 2000 Lah. 
854 = 2000 MLD 1391. 
 

Sale agreement which was registered document was produced in Court and 
besides marginal witness, scriber of document was also produced in Court to support 
sale agreement. Defendant's claim that he h'ad thumb-marked document in question, on 
assumption that the same was lease deed and not sale-deed as had been agreed between 
parties. Defendant thus, had not disputed thumb-impressions on document in question 
and he had not even disputed, presence of witnesses mentioned in document of sale.  
Marginal witness and scriber of sale-deed testified before Court that sale deed was 
executed on instructions of defendant and that after hearing contents of document he had 
signed the same in their presence. Plaintiff, thus, had discharged onus to prove 
agreement which was otherwise registered deed. Defendant having taken contra version 
was legally bound to prove that he did not intend to execute sale agreement but intended 
to execute lease deed but he failed to do so. Defendnat's objection that second witness 
was not produced was of no effect, in as much as, besides marginal witness, deed writer 
was also produced who was practically witness of document as he had claimed that such 
document was scribed on the instruction of defendant and that the same had been 
attested in his presence. Objection of recording statement of one of plaintiffs after 
evidence of defendant having not been raised before Trial Court and even in grounds of 
appeal could not be allowed to be raised at the stage of argument for the first time before 
High Court. No misreading of evidence or error of law having been pointed out, no 
interference was warranted in judgment and decree of Trial Court. Plaintiff was directed 
to deposit balance amount in Court by specified date if the same had not been deposited 
so far. PLJ 2000 Lah. 1956. 
 

Entitlement to specific performance of agreement of sale. Trial Court decreed 
plaintiffs suit by finding her entitled to specific performance of agreement of sale. 
Nothing was brought in record to suggest that plaintiff at any point of time was not 
willing to perform her part of contract. Sale agreement was not executed by defendants 
on pretext that stay order was in vogue relating to in question and when they informed 
plaintiff that stay order had been vacated, she demanded copy of vacation of stay order 
which was not supplied to her and she was obliged to file suit for specific performance of 
agreement of sale. In contracts relating to immovable properties, however time was not 
of essence and failure to perform part of contract by date fixed in agreement for sale i.e., 
executing sale deed was not a ground for refusing specific performance. Plaintiff's suit 
had thus, been rightly decreed by trial Court. PLJ 1999 Lah. 1410 = PLD 1999 Lah. 238. 
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It is not shown as to how document Exh. DB, is ab initio, void especially when 
such transfer is valid under Ordinance and Regulations, Plaintiff-appellant has 
transferred property in dispute in clear terms after receiving consideration and there is 
no ambiguity with regard to terms of same. Apart from passing of title to respondent No. 
1 in view of document, Ex-DE, certificate of title and Ex-DB, respondent No. 1 is even 
otherwise entitled to protection of Section 53-A of transfer of property Act. Appeal 
without force, is accordingly dismissed. PLJ 1998 SC (AJ&K) 41 = PLD 1998 SC (AJ&K) 
36. 

Agreement of sale. Validity. Entitlement of plaintiff to specific performance. 
Alleged power of attorney' executed by vendor in favour of vendee was got registered at 
a place where-neither land in question was situated nor party resided or worked for gain. 
Scribe of document had stated in Court that he did not know vendor and he was unable 
to give even most rudimentary description, of vendor. Provisions of S, 22 Specific Relief 
Act, 1877, stipulates that jurisdiction to decree specific performance of contract was 
discretionary. Court was not expected to decree specific performance where 
circumstances in which contract was made were such as to give plaintiff unfair 
advantage over vendor, even though there was no fraud or misrepresentation on 
plaintiffs part. Plaintiff was thus not entitled to relief of specific performance. Judgment 
and decree passed by trial Court was set aside and plaintiffs suit was dismissed in 
circumstances. PLJ 1999 Lah. 1770. 

Sale of land by person holding power of attorney in favour of his own brother. 
Respondent had obtained power of attorney by playing fraud upon appellant. Fraud 
played by respondent had caused damage to appellant depriving him of valuable 
property. Fraud vitiates contract, therefore, sale on basis of such document was void. 
Evidence of marginal witnesses and scribe was not produced. In absence of such 
evidence, it would not be safe to rely on such evidence which is weak evidence. Besides 
stamp paper for execution of power of attorney had been purchased by alleged vendee in 
whose favour, ultimately sale deed was executed. No proof had been led to prove 
payment of sale amount to appellant. Trial Court judgment and decree being based on 
sermises and conjectures was set aside and suit of appellant was decreed in his favour.  
PLJ 2000 Lah. 1723. 

Plaintiffs claiming title on basis of oral sale through mutation. Defendant being 
blind was not accompanied by any of his close relatives at the time of attestation of 
mutation. Trial Court dismissed plaintiffs suit for lack of independent evidence of 
alleged transaction of sale. Status. Where sale was claimed to have been effected by 
mutation which was itself in challenge, then person claiming benefit of sale must prove 
transaction by independent evidence insomuch as mutation itself did not convey any 
title. Scrutiny of entire evidence would show that, transaction of sale was not established. 
Defendant being blind person was not accompanied by any independent adviser and his 
free will and volition was not established in alleged blind transaction of sale. Plaintiffs 
could not prove alleged consideration of huge amount having been passed on to 
defendant who was admittedly behind. In absence of any of his adviser, near. relatives, 
payment of consideration would seem to be concocted one. Evidence of Rev. Officer was 
un-natural and improbable in absence of note in Rev. record that vendor was blind 
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person. In absence of any such note, duly natural inference could be that plaintiff had not 
appeared and for that reason Rev. Officer who attested mutation could not protect 
interest of a blind person. Defendant having denied transaction of sale itself, attestation 
of mutation could not pass any title to plaintiff. Transaction of sale having not been 
proved by independent and worthy of credit evidence, Trial Court had rightly dismissed 
plaintiffs suit. Finding of trial court in dismissing plaintiffs suit, were affirmed in 
circumstances. PLJ 1999 Lah. 58 = 1999 CLC 576. 

First appeal not competent before District Judge for lack of pecuniary 
jurisdiction--Regular second appeal filed against order of District Judge, held, could be 
treated as first appeal--No bar against such a cause as law lays emphasis on substance 
and not form. 1986 C L C 126  

Appeal--Limitation--Condonation of delay--Appellant-plaintiff filing his first 
appeal before District Judge which was returned for presentation to proper forum--
Appellant faced with a curious order passed by trial Court which placed him in a fix and 
he remained in hands of Advocate who was under a bona fide mistake of law qua value 
of suit and determination of forum of appeal which point was not free from difficulty--
Delay condoned in circumstances. 1986 C L C 126  

Partial rejection of plaint, held. was not contemplated by law. 1986 C L C 126  

AIR 1931 Mad. 175; P L D 1977 Kar. 256; 1979 C L C 742 and A I R 1962 Pat. 189 rel. 
 

Compromise of parties during pendency of appeal—High Court in view of joint 
request of counsel of parties, accepted compromise agreement which were found to be 
lawful and adjust whole of the claim in appeal, terms whereof, were recorded and made 
port of the record—Appeal was disposed of in terms of agreements in question. PLJ 2002 
Lah.. 1545 

Preliminary decree—Validity—Party aggrieved by preliminary decree and not 
satisfied by order disposing of certain objection could challenge decree in appeal for an 
authoritative pronouncement, but having failed to do so it would not be open for such 
party to criticize preliminary decree in appeal against final decree—Corrections of 
preliminary decree could not be subjected to appeal against final decree—Appeal could 
be either against preliminary decree or against, final decree—Claim in preliminary 
decree being barred by time, its legality could not be questioned on assumption of 
merging of preliminary decree into final decree. 2002 MLD 879  

 1983 CLC 286 and  1991 SCMR 2324 ref.  
Suit for rendition of accounts—Preliminary decree having become final was 

maintained—Final decree to the extent of determination of accounts was, however, not 
proper, in that report of Local Commissioner was sketchy, therefore, the same was set 
aside—Trial Court was directed to appoint Local Commission in terms of judgment and 
decree within 15 days after receiving order—Trial Court was directed to prescribe period 
within which to receive report and direct parties to file objections within specified time 
and to decide the case in accordance with law. PLJ 2002 Lah.. 1245  

1991 CLC 1526; PLD 1956 Lah.. 756; PLD 1970 SC 173 and 1991 SCMR 2324 ref.  
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Preliminary decree—Validity—Party aggrieved by preliminary decree and not 
satisfied by order disposing of certain objection could challenge decree in appeal for an 
authoritative pronouncement, but having failed to do so it would not be open for such 
party to criticize preliminary decree in appeal against final decree—Corrections of 
preliminary decree could not be subjected to appeal against final decree—Appeal could 
be either against preliminary decree or against, final decree—Claim in preliminary 
decree being barred by time, its legality could not be questioned on assumption of 
merging of preliminary decree into final decree. 2002 MLD 879  

 1983 CLC 286 and  1991 SCMR 2324 ref.  
Suit for recovery of money—Failure to issue separate summons to limited 

company—Summons issued to Managing Director of the company whether sufficient for 
the purpose of summoning of the limited company—Omission by the Court—Effect—
Company was arrayed as defendant in the suit by order of Trial Court but no summons 
in Form IV, Appendix 'B', C.P.C. were issued to the company—Summons issued to the 
Managing Director of the company were considered to be sufficient for the purposes of 
process and the suit was decreed ex parte against the company—Validity—Act of Court 
could not prejudice any of the parties to the suit—Where the Trial Court neither issued 
any summons to the company nor the offer whereby amended copy of the plaint was 
offered to the counsel for the Managing Director was considered to be enough service on 
the company, prejudice was caused to the company—No ex parte decree could be passed 
against the company—Judgment and decree passed by the Trial Court suffered from 
vitiative infirmity insofar as service of company was concerned and the same was not 
sustainable—Judgment passed by Trial Court was set aside by High Court and the case 
was remanded for proceedings in accordance with law. 2001 CLC 1065. 

 1989 MLD 1979 rel.  
 
 97.  Appeal from final decree where no appeal from preliminary 

decree. Where any party aggrieved by a preliminary decree, passed after the 
commencement of this Code does not appeal from such decree, he shall be 
precluded from disputing its correctness in any appeal which may be preferred 
from the final decree. 

          Court decisions 
Appellants had not preferred appeal agianst preliminary decree. Appellants 

were competent to question validity of final decree even if they had not preferred appeal 
agianst preliminary decree which otherwise was not a complete one.  PLJ 1999 Kar. 246 = 
1998 CLC 2023. 

Pleas raised and decided prior to passing of preliminary decree could not be 
reagitated and re-opened by High Court in revisional jurisdiction on the same ground . 
PLD 2001 SC 79 

 
98.   Decision where appeal heard by two or more Judges. (1) Where an 

appeal is heard by a Bench of two or more Judges, the appeal shall be decided in 
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accordance with the opinion of such Judges or of the majority (if any) of such 
Judges. 

(2)  Where there is no such majority which concurs in a judgment 
varying or reversing the decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the Judges 
composing the Bench differ in opinion on a point of law, they may state the point 
of law upon which they differ and the appeal shall then be heard upon that point 
only by one or more of the other Judges, and such point shall be decided 
according to the opinion of the majority (if any) of the Judges who have heard 
the appeal including those who first heard it. 

(3)  Nothing in this section shall be deemed to alter or otherwise affect 
any provision of the letters patent of any High Court. 

 
          99.  No decree to be reversed or modified for error or irregularity not 
affecting merits or jurisdiction. No decree shall be reversed or substantially 
varied, nor shall any case be remanded, in appeal on account of any misjoinder 
of parties or causes of action or any error, defect or irregularity in any 
proceedings in the suit, not affecting the merits of the case or the jurisdiction of 
the Court. 

 

Court decisions 
 

Irregularity not affecting merits of case-Plaintiff deliberately filing suit for. 
accounts knowing that he had no cause of action for such suit-Illegality in plaint could 
not be said to be mere irregularity not affecting merits of case. P L D 1972 Kar. 8Omission 
of one of judges of a Division Bench of a High Court to sign a judgment in a Civil appeal 
though authored by him for an explainable reason shall not vitiate such a judgment in 
view of sections 99 and 108 CPC so long as above irregularity does not affect merits of 
case or Jurisdiction of court provided judge concerned remains in service.  PLJ 1997 SC 
1202 = 1997 SCMR 209. 

Contention that documents of plaintiff having no endorsement as required under 
Order XIB Rule 4, same cannot be read in evidence. Failure of trial court to make 
endorsement on documents produced in evidence, is nothing but a procedural 
irregularity fully covered by Section 99 C.P.C. and decree cannot be reversed or case 
remanded on this account alone. Even if documents of plaintiff are excluded, still 
documents produced by defendants would take court to same .conclusion. Objection is 
liable to be over-ruled for another reasons that nobody should suffer on account of act of 
court. PLJ 1995 Lah. 114 = PLD 1995 Lah. 399. 

 Additional evidence at appellate stage--Appellate Court while admitting such 
evidence, did not take into account that there did not exist any case in terms of O.XLI, 
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R.27, C.P.C: -Express provisions of S.99, Civil Procedure Code, 1908, were also 
disregarded in setting aside decree of Trial Court on assumed deficiency of court-fee 
whereby neither decision on merits made by Trial Court ' was affected, nor any question 
of jurisdiction of the Court got involved on that count--Case was remanded to Appellate 
Court for disposal afresh in accordance with law. 1993 M L D 30 

 

 
APPEALS FROM APPELLATE DECREES 

 
100.  Second appeal. (1) Save where otherwise expressly provided in 

the body of this Code or by any other law for the time being in force, an appeal 
shall lie to the High Court from every decree passed in appeal by any Court 
subordinate to a High Court, on any of the following grounds, namely: 

(a)  the decision being contrary to law or to some usage having the 
force of law ; 

(b)  the decision having failed to determine some material issue of law 
or usage having the force of law ; 

(c)  a substantial error or defect in the procedure provided by this 
Code or by any other law for the time being in force, which may 
possibly have produced error or defect in the decision of the case 
upon the merits. 

(2) 1 [Omitted] 
 
Legal Amendments 

1. Sub. Section (2) Omitted by S. ll of Ord. X of l980. 

 

          Court decisions 
Scope--Defendant not agitating findings of Trial Court on issues of fact before 

First Appellate Court--Findings on those issues having become final, could not be 
allowed to be agitated for the first time in second appeal--Findings of Courts below on 
issues of fact were affirmed in circumstances. 1995 C L C 309 

1979 CLC 533 and 1972 SCMR 220 rel. 
Second appeal, against order of District Judge returning memorandum of appeal, 

held, was not competent-Such an order could not be appealed from under 0. XLIII, r. 1, 
C.P.C-Revision was, however, competent.  

First appeal not competent before District Judge for lack of pecuniary 
jurisdiction-Regular second appeal filed against order of District Judge, held, could be 
treated as first appeal-No bar against such a cause as law lays emphasis on substance and 
not form. 1986 C L C 126  

Rule that High Court does not interfere with concurrent findings on point of 
facts, has exception. PLJ 1988 Kar. 459. 
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Possession, mesne profits and permanent injunction. Second appeal is 

permissible U/S. 100 on specified grounds. Appellants have not been able to point out 
any ground whereby appeal could fall within mischief of section 100. Nothing has been 
shown to how decision given by courts below is contrary to law or any usage having 
force of taw or there has been failure of courts below to determine issue of law or issue of 
usage. Courts below have properly appreciated evidence on record and no illegality 
warranting interference has been pointed out in second appeal.  PLJ 1996 Kar. 590 = 
1996CLC1019. 
S. 100—Second appeal—Scope—High court could not disturb findings of fact even if 
erroneous, however, gross and inexcusable the error may be except on strong legal 
ground which may be held to tantamount to interference on a question of law; it would 
depend on the facts of each case as to whether the two courts bellows recording 
concurrent findings of fact had lawfully arrived at the conclusion and whether the 
judgments did not suffer from misreading of evidence or exclusion of material piece of 
evidence on record or perverse or contrary to the record. PLD 2003 SC 676 

 S. 100—Second appeal—Scope—Ordinarily concurrent findings 
recorded by the court below could not be interfered with by the High Court while 
exercising jurisdiction in the second appeal however erroneous that finding may be, 
unless such finding had been arrived at by the Courts below either by misreading of 
evidence on record, by ignoring a material piece of evidence on record or through 
perverse appreciation of evidence—High court, in the present case, was justified in 
interfering with concurrent findings, after noticing that the judgments of the courts 
below suffered from acute misreading of evidence and exclusion of material available on 
the record, resulting in gross miscarriage of justice. PLD 2003 SC 676 

Right of Appeal -- Right to prefer First or Second appeal, held, was not merely 
matter of procedure but substantive vested right- appeal being continuation of suit, 
parties on date of institution of suit having right of appeal, would have right to prefer 
same, in spite of subsequent bar to filing of such appeal Institution of suit would imply 
that right of appeal, then in force, would be available to parties till the end. Conversion of 
revision into second appeal--At time of institution of suit party having right to prefer 
second appeal, held, would have such right intact in spite of subsequent amendment of -
S. 102, Civil Procedure Code, taking away right of second appeal--Revision filed by party 
under misapprehension of such right converted into second appeal by High Court. 1986 
C L C 2057  

Right of appeal to be exercised by these persons only in whom (such) power be 
vested expressly implied Iv statute.  PLJ 1984 SC (AJ & K) 54. 

Whether permissible on concurrent findings of facts by lower courts below. From 
perusal of grounds mentioned in S. 100 of CPC, 1908. second appeal does not lie on 
ground of error or question of fact. It only lies on ground of law, or error in procedure, 
which may have affected decision of case upon merits. Decision arrived at by two courts 
below was not shown to be either based on irrelevant or inadmissible evidence or further 
that evidence had in any way been mis-read by them. High Court had wrongly interfered 
with concurrent finding of facts. PLJ 1996SC 1128 = 1996 SCMR 808. 



86                             The Code of Civil Procedure, 1908                               Contents 
 

 
Deficiency in court-fee payable on pre-emption suit filed by appellant pointed 

out for first time by Appellate Court on ground that a part of land was garden land--
Judgment of Trial Court decreeing suit reversed by Appellate Court on question of 
deficient court-fee and no time allowed to appellant for making good deficiency although 
deficiency worked out by Appellate Court in a contentious situation in appeal-Appellant, 
held, could not be burdened with any negligence or contumacy-Appellant according to 
his own thinking paying up proper court-fee under S.7(v)(a) of Court Fees Act, 1870 was 
entitled to be given time for making up deficiency if any pointed out for first time by 
Appellate Court on account of existence of a garden in a part of land-Judgment and 
decree of Appellate Court set aside and suit of appellant decreed in circumstances-Case 
remanded to Trial Court for limited purpose of calculation of court-fee and for allowing 
time to pay up same. 1987 M L D 2541 

P L D 1984 S C 157; P L D 1983 S C 227 and P L D 1979 S C 821 ref. 
 
Limitation-Condonation of delay-Appellant-plaintiff filing his first appeal 

before District Judge which was returned for presentation to proper forum-Appellant 
faced with a curious order passed by trial Court which placed him in a fix and he 
remained in hands of Advocate who was under a bona fide mistake of law qua value of 
suit and determination of forum of appeal which point was not free from difficulty-Delay 
condoned in circumstances. 1986 C L C 126  

Lapse on part of High Court to decide in appeal vital point of limitation. 
Constitutes a substantial error, beside showing mis-application of mind on part of High 
Court. NLR 1988 SCJ 230; PLD 1988 SC (AJK) 31; PLJ 1988 SCAJK33. 

Suit for specific performance of agreement- Remission of file of case to civil judge 
for holding enquiry whether appeal was within time. Dismissal of appeal on report of 
civil Judge. Second appeal against- Whether District judge-could entrust inquiry to civil 
judge. Determination of question of limitation was exclusively within jurisdiction of 
appellate Court, therefore, matter could not have been referred to trial Court. Matters 
arising out of suits could legitimately be referred and not others. It amounted to 
delegating its powers to trial Court, which was not legally possible. PLJ 1997 Lah. 1241 = 
KLR 1997 Civil Cases 683. 

 
Court-fees misconception of--Effect--First Appellate Court's finding on court-

fees based on misconception of provisions of Court Fees Act, 1870, was set aside by High 
Court in second appeal--Case remanded to first Appellate Court with direction to apply 
S. 7(iv)(c) instead of S. 7(iv)(a) of Act V11 of 1870 with regard to payment of court-fees. 
1986 C L C 2057  

Allotment of land-Contention that land having been confirmed to appellant 
same cannot be allotted to any one before setting aside allotment order-Such land already 
proposed to another person before allotment as such confirmation, not valid-Such order 
cannot be challenged in revision. 1983 C L C 580  

Repugnancy to injunctions of Islam. Plea that "Ribbah" being against 
injunctions of Islam, plaintiffs suit could not have been decreed with interest Such plea 
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would merit dismissal simply on the ground that in view of Art. 203-G of the 
Constitution, High Court has got not jurisdiction to dilate upon question of "Ribbah' and 
that judgment of Federal Shariat could PLD 1992 F.S.C. 445 relied upon by appellant was 
pending before S.C operation whereof was in abeyance. Trial Court was thus, well within 
its rights to impose interest qua amount in question. Appellant having failed to point out 
any infirmity committed by Courts below as also misreading or non-reading being non 
apparent on face of record. High Court having limited jurisdiction in terms of S. 100 
C.P.C. could not disturb findings recorded by those Courts. PLJ 2000 Lah. 1370 

 Whether other view-point on evidence produced could be justified. Believing or 
disbelieving evidence being function of Trial Court, finding recorded in regard thereto 
was not open to challenge in' second appeal by High Court in exercise of its jurisdiction 
under S. 100, C.P.C. simply because some other view-point on evidence produced could 
also be taken. Interference in concurrent finding of fact could be made by High Court 
only when evidence was misread and finding was based on surmises and conjectures; or 
on inadmissible evidence; or there existed error or defect in procedure which might 
possible have introduced error or defect in decision on merits. Interference in concurrent 
judgments on question of fact was not warranted- Interference drawn by High Court in 
modifying judgments of Courts below was erroneous and unfounded. Judgment 'and 
decree of High Court was set aside while judgment and decree of Trial Court was 
restored. PLJ 1997 SC 2034 = 199 SCMR 1866. 

 Mixed question of law and fact can be gone into in second appeal.  PLJ 1975 Lah. 
222; PLD 1975 Lah. 855. 
 Appellate Court setting aside an order of Trial Court rejecting a plaint and 
remitting case to Trial Court for disposal in accordance with law. Such order of Appellate 
Court is not an order under O.XLI, R. 23 and is not appealable under O.XLUI, R. 1(4). PLJ 
1977 Kar. 454. 
  

Ample evidence on record to sustain findings of learned Courts below that 
'second sale did take place Concurrent findings not open to interference in second 
appeal. PLJ 1988 Lah. 5. 

  
High Court while exercising powers under Section 100 CPC can disturb 

concurrent finding of fact only when evidence is misread and finding is based on 
inadmissible evidence or there existed an error or defect in procedure which may 
possibly have introduced an error or defect in the decision on merits. PLJ 2000 Lah. 1531 
= 2000 CLC 1886. 

 Suit for specific performance of agreement to sell. Concurrent findings of Courts 
below on basis of weight of evidence. Validity. Concurrent findings on sale consideration 
were correctly arrived at and they were not against weight of evidence. Defendants stand 
was evasive with regard to their assertions in written statement while it was proved in 
evidence that litigation had concluded; that upper portion of house in question, had gone 
to another party; that permanent transfer deed was ready for delivery and that the same 
had not been collected by defendants to avoid execution of agreement in question. 
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Nothing was brought in evidence by defendants to show that 'transaction m question, 
was unconsciousable and oppressive, therefore, concurrent findings arrived at by two 
Courts-below were well reasoned, supported by evidence on record, and being not 
against law, would not call for interference.  PLJ 2000 Lah. 474. 

 
Agreement to sell. Execution of. Defendant was not owner of land in question, 

when such agreement was executed. Defendant having subsequently acquised 
proprietary right, of land in question, effect of previously executed agreement to sell. 
Agreement to sell, by grantee of property vesting in Government would become effective 
after vesting of property in grantee. Such transaction was not hit by S. 19, Colonization of 
Government Lands (Punjab) Act 1912. Agreement of sale had to be proved or disproved 
on its own and previous'litigation between executant and plaintiffs sons had no bearing 
on it. Agreement in question, has to be decided in the light of evidence brought on record 
as to whether such agreement was ever executed by alleged vendor in favour of plaintiff 
or not. Plaintiff had fully discharged onus of proving agreement to sell in his favour by 
producing cogent evidence. Defendants having failed to rebut such evidence, 
presumption has to be drawn, against them-and in favour of genuineness of such 
disputed documents. Only conclusion -which could be drawn from evidence available on 
record was, that vendor had executed agreement to sell in favour of plaintiff, therefore, 
wrong and illegal conclusion had been drawn by First Appellate Court Judgment and 
decree of First Appellate Court dismissing plaintiffs suit was set aside while, that of trial -
Court decreeing plaintiff's suit was resorted. PLJ 2000 Lah. 682. 

 

Oral sale through mutation. Defendants denying plaintiffs title on basis of oral 
sale. Quantum of proof required. Plaintiffs claiming title on basis of oral sale did not 
make any effort to prove transaction of oral sale. Where title was claimed on basis of oral 
sale reflected in mutation, such document in itself would not convey any title and 
transaction if denied must be established independently. Mutation by itself would not 
convey any title to plaintiff and they were required in law to prove oral sale by 
independent evidence. Plaintiffs evidence with regard to genuine and lawful transaction 
was lacking. Plaintiffs were not entitled to decree on basis of alleged oral sale. PLJ 1999 
Lah. 185 = 1999 MLD 2302 = NLR 1999 Rev. 4 7. 

concurrent findings of facts – when a suit was time barred, but decreed by both 
the lower courts High Court reversed the findings due to misreading and none reading 
of evidence – suit being time barred – High Court rightly reversed the concurrent finding 
of both the courts below PLD 2001 SC 213 

Second appeal, against order of District Judge returning memorandum of appeal, 
held, was not competent--Such an order could not be appealed from under 0. XLIII, r. 1, 
C.P.C--Revision was, however, competent.  

First appeal not competent before District Judge for lack of pecuniary 
jurisdiction--Regular second appeal filed against order of District Judge, held, could be 
treated as first appeal--No bar against such a cause as law lays emphasis on substance 
and not form. 1986 C L C 126  
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101.  Second appeal on no other grounds. No second appeal shall lie 

except on grounds mentioned in section 100. 
 

1[102. No second appeal in certain suits. No second appeal shall lie: - 
(a)  in any suit of the nature cognizable by Courts of Small Causes, 

when the amount or value of the subject-matter of the original suit 
does not exceed 2[twenty-five thousand rupees ; and 

(b)  in any other suit, when the amount or value of the subject- matter 
of the original suit does not exceed 3[two hundred fifty thousand] 
rupees.]  

 
Legal Amendments 

1. Substituted by Ordinance XII of 1972. 
2.  Substituted by Act ,1994 for the word five. 
3. Substituted by Act ,1994 for the word one hundred. 

 

          Court Decisions 
Valuation of the file by appellant admittedly below fifty thousand rupees. 

Second appeal to be barred by Sec. 102. CPC. PLJ 1984 Qta. 1. 

Notional value of subiect-matter--Suit cannot be valued at different amounts for 
purposes of first appeal and second appeal-Value given in decree less than Rs. 2,000, 
second appeal not competent being barred under S. 102, C. .'P. C.-Notional value taken as 
value of subject-matter of suit for purposes of S. 18 of Ordinance 1962, held, same 
notional value must also be taken as value for purposes of S. 102, C. P. C. 1983 C L C 580 

Conversion of revision into second appeal--At time of institution of suit party 
having right to prefer second appeal, held, would have such right intact in spite of 
subsequent amendment of -S. 102, Civil Procedure Code, taking away right of second 
appeal--Revision filed by party under misapprehension of such right converted into 
second appeal by High Court. 1986 C L C 2057  

 
103.  Power of High Court to determine issues of fact. In any second 

appeal, the High Court may, if the evidence on the record is sufficient, determine 
any issue of fact necessary for the disposal of the appeal which has not been 
determined by the lower appellate Court or which has been wrongly determined 
by such Court by reason of any illegality, omission, error or defect such as is 
referred to in sub-section (1) of section 100. 

 
 

APPEALS FROM ORDERS 
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104.  Orders from which appeal lies. (1) An Appeal shall lie from the 
following orders, and save as otherwise expressly provided in the body of this 
Code or by any law for the time being in force, from no other orders: - 

1[******] 
(f)  an order under section 35A ; 
(ff)  an order under section 47 ;] . 
(g)  an order under section 95 ; 
(h)  an order under any of the provisions of this Code imposing a fine 

or directing the arrest or detention in the civil prison of any 
person except where such arrest or detention is in execution of a 
decree ; 

(i)  any order made under rules from which an appeal is expressly 
allowed by rules : 

Provided that no appeal shall lie against any 'order specified in clause (f) 
save on the ground that no order, or an order for the payment of a less 
amount, ought to have been made. 
(2)  No appeal shall lie from any order passed in appeal under this 

section.  
 
Legal Amendments 
 1. Cls. (a) (e) Omitted by the Arbitration Act , 1940 

 

         Court Decisions 
Competency to file appeal by mortgagee. Petitioners were never vigilant in 

becoming party in appeals which stands even decided five years and 2 months prior to 
institution of revision. Moreover in case petitioners are really mortgagees and are in 
physical possession of disputed portion, they are never adversely affected by any 
judgement to which they were not a party and which was a dispute between owners 
alone. Petitioners are not likely to be prejudicially affected. PLJ 1996 Pesh. 187 = PLD 
1995 Pesh. 96. 

 Interim injunction, grant of—Defendant suspended supply of raw material to 
the plaintiff before the institution of the suit—Trial Court granted the injunction whereby 
the defendant was restrained from discontinuing the supply of the raw material—
Validity—Where the supply had already been suspended by the defendant, the order 
passed by the Trial Court was not justified to direct the sale of goods to the plaintiff—
Plaintiff failed to make out a prima facie case and to show that the principles of 
irreparable loss and balance of convenience was in their favour—Order of temporary 
injunction granted by the Trial Court was set aside and the application filed by the 
plaintiff was dismissed. 2002 CLD 77 

1994 SCMR 1858; PLD 1999 Kar. 196; 1999 MLD 2670; l992 CLC 15; 1983 CLC 1695; PLD 
1958 (W.P.) Lah.. 63; AIR 1958 Pat. 414; AIR 1957 Madh. Pra. 223 and 1997 SCMR 1508 ref. 
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105.  Other orders. (1) Save as otherwise expressly provided, no appeal 
shall lie from any order made by a Court in the exercise of its original or 
appellate jurisdiction; but where a decree is appealed from, any error, defect or 
irregularity in any order, affecting the decision of the case, may be set forth as a 
ground of objection in the memorandum of appeal. 

(2)  Notwithstanding anything contained in sub-section (1), where any 
party aggrieved by an order of remand made after the commencement of this 
Code from which an appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness. 

 
            106.   What Courts to hear appeals. Where an appeal from any order is 
allowed it shall lie to the Court to which an appeal would lie from the decree in 
the suit in which such order was made or where such order is made by a Court 
(not being a High Court) in the exercise of appellate jurisdiction, then to the High 
Court. 

 
 

GENERAL PROVISIONS RELATING TO APPEALS 
 

107.  Powers of Appellate Court. (1) Subject to such conditions and 
limitations as may be prescribed, an Appellate Court shall have power- 

(a) to determine a case finally ; 
(b) to remand a case ; 
(c) to frame issues and refer them for trial ; 
(d)  to take additional evidence or to require such evidence to be 

taken. 
(2)  Subject as aforesaid, the Appellate Court shall have the same 

powers and shall perform as nearly as may be the same duties as are conferred 
and imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted therein. 

 

Court Decisions 
Powers and functions of an appellate Court. High Court is competent to pass 

any judgment and decree, which the lower Court is competent to do. 1993 M L D 2105 

PLD 1975 SC 678; 1993 SCMR 647; PLD 1970 SC 506; 1988 SCMR 82 ref. 
Without making any particular reference to particular stage of appeal or 

document therein is applicable to appeal proceedings-Section 107(2) applicable to 
memorandum of appeal. There is nothing in the language of section 107, C. P. C. to 
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suggest that it made any specific provision of the C. P. C. in its terms, applicable to 
appeals. Subsection (1) of section 107 thereof no doubt relates to certain powers and 
functions of an appellate Court which are spelled out in Order XLI, C. P. C. also (See 
Order XLI, rules 4, 20, 23. 23-A, 24, 25, 27, 28 and 33); but that does not mean that for this 
reason the other powers and duties of the trial Court not so easily relatable to specific 
orders/rules of C. P. C. are not applicable to the appellate Court. Subsection (2) of section 
107 would, if that were so, become by and large, redundant. Similar conclusion would be 
reached when examining whether the provisions specifically made for appeals in Order 
XLI or elsewhere (other than section 107) furnish complete procedure for the appeals. 
The answer is in. the negative. But for section 107 particularly subsection (2) thereof the 
appellate Court would not be able to process the appeal proceedings to the stage of 
completion for hearing. Order XLI, C. P. C. has not provided for all eventualities. Order 
VII, rules 11(b) and (c) amongst others by virtue of section 107(2) fill the gaps of 
procedure which is not directly provided as the appeals in Order XLI, C. P. C. Thus, in 
the relevant context section 107 without making any particular reference to a particular 
stage of appeal or a document therein, is applicable to appeal proceedings. The argument 
that the omission of the phrase `memorandum of appeal' from section 107(2) supports the 
plea 'that in term it would not apply to appeal and that it is applicable thus only to 
'plaint', is without any support from the point of view of logic or practice. It is, therefore, 
obvious that section 107(2) is also applicable to memorandum of appeal. P L D 1984 S.C 
289  

A I R 1947 Lab. 210 not approved.  
Original and appeal proceedings being steps in reality in one cause of process 

and original matter becoming subjudice on filing of appeal, plaint and memo of appeal to 
be treated at part in procedural respects in accordance with enabling and very wide 
provisions made in Sec. 107(2) in that behalf.  PLJ 1984 SC 262. 
 

Application of S. 107-Provisions of S. 107 to be co-related and read with O. XL1, 
r. 3. as to  operates amongst others, as main link between provisions of 9. VII, r. 11(b)(c) & 
O. XL1, r. 3, C. P. C.  held, applicable to appeals.  

Change of law effected by Punjab Finance Act, 1973, S. 8 was of only regulatory 
and procedural type and no one has a vested right in any particular procedure-Court-fee 
leviable on first appeal in such case to be calculated in accordance with Punjab Finance 
Act, 1973 and not law which prevailed at time of filing of suit at a tine earlier to said 
amendment Court-fees paid at time of filing suit, held, deficient for appeal in 
circumstances. P L D 1984 S.C 289  

 
Impleading of party during pendency of appeal. According to Section 22 of 

Limitation Act, if party is added to suit which has already been instituted, then as 
regards newly added partly suit shall be deemed to have been instituted when it was so 
made party. Here in this case, it is not suit but appeal to which respondent No. 3 was 
added at instance of appellant after period of limitation. Order 41, Rule 20 of Civil 
Procedure Code empowers appellate court to direct that man who ought to be party in 
appeal to be made respondent. Rule 10 of Order 1, C.P.C. when had with Section 107 
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C.P.C. is applicable also to appeal. Order 1, rule 10 of . C.P.C. which empowers court to 
add person as party who ought to have been joined or whose presense before court is 
necessary in order to enable court to adjudicate effectually and completely upon all 
questions involved in suit. According to Section 107 C.P.C. appellate court shall have 
same powers and to perform same duties as are conferred and imposed by C.P.C. on 
courts of original jurisdiction in respect of suits. By reading these provisions together, 
then appellate court can add party to appear, if necessary. Court even otherwise, has got 
sufficient powers under S. 151 C.P.C. to add any party to appeal. Respondent No. 3, has 
been impleaded when period of limitation has rule out for filing appeal but that would 
be of no consequence in view of its subsequent impleadment in appeal. Provisions of S, 
22 of Limitation Act are not applicable to appeals. PLJ 1997 Pesh. 120 = 1997 CLC 1046 = 
NLR 1997 Civil 490. 

 
108. Procedure in appeals from appellate decrees and orders. The 

provisions of this part relating to appeals from original decrees shall, so far as 
may be, apply to appeals- 

(a) from appellate decrees, and 
(b) from orders made under this Code or under any special or local 

law in which a different procedure is not provided. 
 

Court Decisions 
Second appeal-Procedure :-- Procedure for second appeal would, by and large, - 

have to be discovered from what is prescribed under O. XLI, C. P. C. read with other 
provisions of C. P. C. particularly those of Ss. 96 to 99, 107 & 108, C. P. C. P L D 1984 S.C 
289  

Judgment in appeal. Mode of. Omission of one of judges of a Division Bench of 
a High Court to sign a judgment in a Civil appeal though authored by him for an 
explainable reason shall not vitiate such a judgment in view of sections 99 and 108 CPC 
so long as above irregularity does not affect merits of case or Jurisdiction of court 
provided judge concerned remains in service.  PLJ 1997 SC 1202 = 1997 SCMR 209. 

 
 

APPEALS TO THE  SUPREME COURT 
 

1[109. When appeals lie to the Supreme Court. An appeal from a 
judgment, decree or final order of a High Court shall lie to the Supreme Court- 

(a)  if the amount or value of the subject-matter of the dispute in the 
Court of first instance was and also in appeal is (unless varied by 
an Act of Parliament) fifty thousand rupees or upward and the 
judgment, decree or final order appealed from has varied or set 
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aside the judgment, decree or final order of the Court immediately 
below ; or 

(b)  if the judgment, decree or final order involves, directly or 
indirectly some claim or question respecting property of the like 
amount or value and the judgment, decree or final order appealed 
from has varied or set aside the judgment, decree or final order of 
the Court immediately below ; or 

(c)  if the High Court certifies that the case involves a substantial 
question of law as to the interpretation of the Constitution.]  

 
Legal Amendments 

1. Substituted by P.O. 4 of 1975. 

           

Court Decisions 
AJ&K Interim Constitution Act 1974. Value of suit property exceeding Rs- 

50.000/- filing of appeal. A bare reading of clauses (d) and (e) of Section 42(11) of Interim 
Constitution Act reveals that if amount or value of subject-matter in dispute is not less 
than Rs. 50.000/- in Court of first instance and in appeal, direct appeal is competent to 
this Court and it is not necessary to file a petition for leave to appeal under Section 42(12) 
of Interim Constitution Act. There is no such requirement -under S.C Rules either to 
obtain a certificate of fitness or valuation from High Court for filing an appeal in S.C . It 
may also be pointed out that Sections 109 and 110 ' C.P-C. and provisions contained in 
Rule of Order XLV C.P.C. were enacted when Interim Constitution Act. 1974 was not 
promulgated in Azad Kashmir. After enforcement of said Constitution Act. any 
provision which is inconsistent with provisions contained in Section 42 or for that matter 
with any other section of Act same cannot be given effect to. An aggrieved party has 
right to file direct appeal to Supreme Court. PLJ 1999 SC (AJ&K) 295. 

 

110.   Value of subject-matter. 1[Omitted] 
 
Legal Amendments 

1. Omitted by Federal Adaptation of Laws Order, 1975 (P.O. 4 of 1975. 

 

Court Decisions 
Mode of filing appeal. Land Acquisition Act, 1894 being complete code as 

regards acquisition of land making of reference under Section 18 thereof in case there 
was dispute about adequacy of compensation to be .awarded for acquired land to owners 
thereof and decision/judgment passed by courts on. Such reference. Section 54, Land 
Acquisition Act, 1894 is also a complete code as regards remedies of aggrieved person 
against such judgments passed by Courts; it also provides that appeal would be to S.C 
against judgment of High Court passed in those proceedings with reference to S. 110 
C.P.C.. Where no appeal was filed as provided in S, 54, Land Acquisition Act, 1894, legal 
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consequence to follow would be that Judgment and decree would become final as 
regards, that Act and would be enforced and given effect. Perusal of S. 54, Land 
Acquisition Act, would however, indicate that Section 110 CPC would not override or 
control substantive provision of Section 54 Land Acquisition Act, 1894 as regards remedy 
of appeal itself but only provides that procedure to be followed for filing appeal would 
be same as provided in Section 110 CPC which laid down certain matters as regards 
value of subject-matter etc.. Section 110 C.P.C. has been legislated by way of reference in 
Section 54, Land Acquisition Act, 1894, therefore same would be deemed to have been 
incorporated in Section 54 of the Act as it was part of C.P.C, on date of its incorporation 
and would continue to be part of Section 54 thereof, till the section itself was amended 
and reference to S. 110 C.P.C. was omitted. Mere omission of Section 110 from C.P.C. 
would not automatically operate as its omission from Section 54, Land Acquisition Act, 
1894. PLJ 1999 SC 1068 = 1999 SCMR 319 = NLR 1999 Rev. 90. 

 
111.  Bar of certain appeals. Notwithstanding anything contained in 

section 109 no appeal shall lie to [the Supreme Court]- 
(a)  from the decree or order of one Judge of a High Court [*****] or of 

one Judge of a Division Court, or of two or more Judges of such 
High Court, or of a Division Court, constituted by two or more 
Judges of such High Court, where such Judges are equally 
divided in opinion and do not amount in number to a majority of 
the whole of the Judges of the High Court at the time being ; or 

(c) from any decree from which under section 102 no second appeal 
lies. 

 
          111-A.     Appeals to Federal Court. 1[Omitted] 
 
Legal Amendments 

1. Omitted by the Federal Court Act, 1941 (XXI of 1941), S. 2. 

 
          112. Savings. (1) Nothing contained in this Code shall be deemed- 

(a) to affect the powers of the Supreme Court under Article 91 of the 
Constitution or any other provision thereof, or  

(b)  to interfere with any rules made by the Supreme Court, and for 
the time being in force, for the presentation of appeals to that 
Court, or their conduct before that Court. 

(2)  Nothing herein contained applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and decrees of 
Prize Courts. 
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          113. Reference to High Court. Subject to such conditions and 
limitations as may be prescribed, any Court may state a case and refer the same 
for the opinion of the High Court, and the High Court may make such order 
thereon as it thinks fit. 
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PART VIII 
REFERENCE, REVIEW AND REVISION 

 
 114.  1[Review. (1) Subject as aforesaid, any person considering himself 

aggrieved – 
(a)  by a decree or order from which an appeal is allowed by this 

Code, but from which no appeal has been preferred, 
(b) by a decree or order from which no appeal is allowed by this 

Code, or 
(c)  by a decision on a reference from a Court of Small Causes, may 

apply for a review of judgment to the Court which passed the 
decree or made the order, and the Court may make such order 
thereon as it thinks fit. 

           (2)  Nothing contained in sub-section (1) shall apply to a review of 
any judgment pronounced or order made by the Supreme Court]. 
 
Legal Amendments 

1. Subs. by P.O.4 of 1975. 

 

          Court Decisions 
Review. Scope of. Courts have inherent power to review and set aside 

judgments which are delivered without jurisdiction or have been obtained by practicing 
fraud. Main aim of power of "Review" is to enable correction of error or to prevent 
injustice done by court itself. Although granting of a review is in the discretion of Court 
but it has to be exercised upon sound judicial principles. PLJ 1999 Pesh. 68 -1999 MLD 
2096. 

 
Review petition, maintainability of-Pre-emption suit was well in time as same 

was brought within statutory period of one year from date of attestation of mutation of 
sale-Parties conceded that no legal point demanded resolution-Review petition was 
dismissed in circumstances. 1988 C L C 1308 

  
Limitation : Appeal against legality of judgment delivered in revision by High 

Court on 23.9.1992 and also the judgment dated 5,4.1993 passed in review. Appeal 
against basic order passed in revision was clearly time barred- Appellant whether 
entitled to benefit under S. 14, Limitation act in computing period of limitation. 
Appellants, plea that time spent in prosecuting review petition be excluded from 
computing period of limitation was not warranted. Appellants submission that he would 
no press against basic order dismissing revision petition would not advance his case at 
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present point of time as said order would be a hurdle in way of appellant to get required 
relief as by efflux of time that (order in revision) had attained finality. PLJ 2000 SC 212 = 
PLD 2000 SC 63. 

 However while considering question of delay in filing civil revision, court will be 
more liberal as compared to approach in an application for condonation of delay of 
limitation period provided for in first schedule to Limitation at for any legal proceedings. 
Revisions petition was barred by -26 days and no reason has been given as to why and 
how delay had taken place. Vague averments made by counsel for petitioner cannot be 
accepted as sufficient ground for condoning delay in filing of revision petition. No case 
has been made out for review of judgment.  PLJ 1995 Pesh. 24 = 1995 CLC 550. 

  
Banking Companies (Recovery of Loans) Ordinance, 1979, Sections 11 & 12. 

Suit for recovery of money. Conditional leave to appear and defend suit. Grant of, 
Reivew of order. Prayer for. Whether provisions of review have been excluded by 
Ordinance. Section 11 of Ordinance provides that subject to provisions of appeal under 
Section 12, no court or other authority, shall call or permit to be called in question, any 
order or judgment of a Special Court. Finality is qua a court other than a Special Court. 
Section 11 does not have effect of ousting Section 114 C.P.C. because an application for 
review is to be heard by Special Court itself and not by any other court. High Court, 
acting as a special Court, has powers under Section 114. C.P-C. to review its orders and 
judgments.   PLJ 1995 Kar. 331 = PLD-1995 Kar 577. 

 

115.  Revision. 1[(I) The High Court may call for the record of any case 
which has been decided by any Court subordinate] to such High Court and in 
which no appeal lies thereto, and if such subordinate Court appears- 

(a)  to have exercised a jurisdiction not vested in it by law, or 
(b)  to have failed to exercise a jurisdiction so vested, or 
(c)  to have acted in the exercise of its jurisdiction illegally or with 

material irregularity, the High Court may make such order in the 
case as it thinks fit : 

2[Provided that where a person makes an application under this sub-
section he shall, in support of such application furnish copies of the pleadings, 
documents and Order of the subordinate Court and the High Court shall, except 
for reasons to be recorded, dispose of such application without calling for the 
record of the subordinate Court :] 

3[Provided further that such application shall be made within ninety 
days of the decision of the subordinate Court] [which shall provide a copy of 
such decision within three days thereof and the High-Court shall dispose of such 
application within six months, 

4[(2) The District Court may exercise the powers conferred on the High 
Court by subsection (1) in respect of any case decided by a Court subordinate to 
such District Court in which no appeal lies and the amount or value of the 
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subject-matter whereof does not exceed the limits of the appellate jurisdiction of 
the District Court. 

(3)  If any application under sub-section (1) in respect of a case within 
the competence of the District Court has been made either to the High Court or 
the District Court, no further such application shall be made to either of them. 

(4)  No proceedings in revision shall be entertained by the High Court 
against an order made under sub-section (2) by the District Court]. 
 
Legal Amendments 

1. Re-numbered by ordinance No. 12 of 1972. 
2. Added by S. 13 of ordinance X of 1980. 
3. Added by Act Vi of 1992, and Act 14 of 1994. 
4. Added by Ordinance Xii  of 1972, and Act 14 of 1994. 

 
 

Court Decisions 
Scope—Jurisdiction under S.115, C.P.C. was discretionary and the Court Would 

not interfere under S.115, C.P.C. to correct every irregularity in the exercise of 
jurisdiction, but only where grave injustice or hardship would result on account of non 
interference—Section 115, C.P.C. would apply only to cases involving the illegal 
assumption, non-exercise or the irregular exercise of jurisdiction and could not be 
invoiced against conclusion of law or fact which bad not in any way affected the 
jurisdiction of the Court, no matter, howsoever, erroneous, wrong or perverse the 
decision might be either on a question of fact or law, unless, of course, the decision 
involved a matter of jurisdiction—If the Court had jurisdiction, it had jurisdiction to 
decide one way or the other and erroneous conclusion of law or fact could be corrected 
accordingly—Court would be hesitant to interfere in revision if the order was just and 
proper though some irregularities might have been committed in its recording—Court 
would also not Interfere where substantial justice had been done between the parties and 
where the petitioner had taken shelter behind technicalities or where the discretion had 
been exercised properly. 2001 CLC 1899 

Revision. Where findings were not found perverse and glaringly contrary to 
record, same could not be disturbed in exercise of revisional jurisdiction. PLJ 1999 Kar. 
758 = 1999 CLC 798. 

High Court can undertake re-appraisal of evidence, if it finds that there was gross 
misreading of evidence or ignoring of material evidence by trial Court or appellate 
Court. If two Courts below are at variance, then High Court would be justified in re-
appraising evidence, if appellate Court while recording divergent view on issues 
involved had not at all adverted to evidence and had only reversed finding without 
pointing out relevant evidence on those issues. PLJ2000 SC 1939. 

  Points and pleas not raised before trial Court cannot be raised in revision for first 
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time. PLJ 1999 Lah. 216 = 1999 CLC.1. 

 
Application:-- Section 115 C.P.C. applies only to cases involving illegal 

assumption; non-exercise or irregular exercise of jurisdiction by lower courts. Provision 
of Section 115 cannot be invoked against conclusions of law or fact which do not in any 
way affect jurisdiction of court, no matter, however, erroneous or wrong, decision might 
be, either on question of fact or law. unless decision involves matter of jurisdiction. If 
court has jurisdiction to decide, it can decide one way or other. Jurisdiction vested in 
High Court under Section 115 C.P.C.. is discretionary in nature, and. therefore. High 
Court will not interfere under this Section to correct every irregularity in exercise of its 
jurisdiction except where grave injustice or hardship would result on account of its non-
interference. Both. trial Court as well as lower appellate court, have discussed evidence 
thoroughly in their Judgements and have given valid reasons for their conclusions. 
Impugned judgment/decree of lower appellate Court is neither arbitrary/perverse nor is 
there any mis-reading/non-reading of evidence produced by petitioners/ plaintiffs. PLJ 
1998 Pesh. 179= 1998 MLD 1753. 
 

Extent-Where Appellate Court had failed to consider material evidence and did 
not advert to the reasons which had prevailed with Trial Court in deciding suit, appellate 
judgment would suffer from misreading of evidence-High Court to its revisional 
jurisdiction would be well within its powers to set aside such judgment and restore that 
of Trial Court's well-reasoned judgment-High Court's superintending and visitatorial 
powers for correction of jurisdictional errors and material irregularities occurring in 
findings of subordinate Courts, must come into play in appropriate cases-Where glaring 
instances of non-consideration of material evidence, erroneous assumptions of facts and 
patent errors of law have been committed by Courts below, High Court must not restrict 
scope of its jurisdiction and bind its hands. but should interfere, keeping ultimate ends of 
justice in view. 1995 M L D 45 

1991 CLC Note 300 at p.228; 1989 ALD 423(1); 1992 SCMR 846; 1991 SCMR 496; 1975 
SCMR 352 and 1991 CLC 1001 ref. 

Powers of revision to be exercised with view to subserve and not to defeat ends 
of justice. PLJ 1987 SC (AJ&K) 52. 

 Jurisdictional error of excess certainly to be amenable to interference and 
correction in exercise of revisional power by High Court. PLJ 1984 SC 108. 

Trial Court exercising power and discretion with material irregularity. Held: Revisional 
jurisdiction or purpose of correcting arbitrary exercise of jurisdiction to be fully attracted. 
PLJ  1984 Lah. 185. 

Appeal against order of return of memorandum of appeal, held, was not 
competent--Appeal could, however, be treated as revision an prayer of party or counsel.  

Return of memorandum of appeal by First Appellate Court, suffered from legal 
infirmity being in contradiction to requirement of Suits Valuation Act, 1887--First 
Appellate Court had illegally refused to exercise jurisdiction vested in it--Order for 
return of memorandum of appeal was set aside by High Court in revisional jurisdiction 
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with direction that same be returned to petitioner for presentation to proper Court. 1986 
M L D 606 

High Court not to interfere simply because of order of subordinate Court being 
based on incorrect reasons. PLJ 1987 SC (AJ&K) 52. 

 Order to be attacked in revision on grounds of breach of some provisions of law 
or by commission of some error of procedure affecting ultimate decision of case. PLJ 1987 
SC (AJ&K) 52. 

Where Order passed by Labor Court in its appellate jurisdiction. No revision 
competent to High Court. PLJ 1982 Lah. 11 

Revisions! jurisdiction cannot be invoked merely on procedural or technical 
defects for interfering with order, which otherwise is proper, legal and justified. PLJ 1988 
Qta. 64. 

Dismissal of Contempt of Court proceedings against respondent official by Trial 
Court as also by Appellate Court. Legal points and not factual aspects are to be discussed 
in revision. Factual side was already decided by trial Court as also by Appellate Court. 
Concurrent findings of both Courts, below indicated that they had not proposed to 
initiate contempt of Court proceedings against respondent official under provisions of 
Contempt of Court Act, 1976. Grounds agitated before High Court were almost the same 
which were argued before appellate Court- No legal flaw had been pointed out by 
petitioner who had also failed to point out any illegality in the orders of Courts, below. 
Concurrent findings of facts, arrived at by Courts below cannot be interfered with by 
High Court in revisional jurisdiction except on glaring irregularity if any. PLJ 2000 Qta. 
126 = PLD 2000 Qta. 40. 

Second appeal, against order of District Judge returning memorandum of appeal, 
held, was not competent-Such an order could not be appealed from under 0. XLIII, r. 1, 
C.P.C-Revision was, however, competent. 1986 C L C 126  
1974 Law Notes 758 rel. 

Revision—If, a party is joined as a respondent, but is subsequently transposed, 
would be deemed to be a party right from the beginning—Revision petition having been 
filed within time, just by transposition of some of the respondents as petitioners, the 
petition could not be dismissed as being out of imitation. PLD 2003 Lah. 544 

Findings on questions of fact or law, recorded by competent Court, howsoever 
erroneous, High Court is not authorised to interfere, unless such findings suffer from 
jurisdictional defect, illegality or material irregularity. PLD 2003 Lah. 389 

Revision petition, competency of. Whether District Judge has jurisdiction under 
Section 115, CPC. Question of. Provisions of Law Reforms Ordinance, 1972 not yet 
extended to tribal areas. Revisional jurisdiction under Section 115 would only he to High 
Court and not to District Judge. Held: Impugned orders are without jurisdiction. District 
Judge directed to return petition to petitioners for presentation before High Court. PLJ 
1989 Qta. 57 (DB). 

 
Conversion of revision into second appeal--At time of institution of suit party 

having right to prefer second appeal, held, would have such right intact in spite of 
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subsequent amendment of -S. 102, Civil Procedure Code, taking away right of second 
appeal--Revision filed by party under misapprehension of such right converted into 
second appeal by High Court. 1986 C L C 2057  

Revision against  Judgment and decree of District Judge in revisional 
jurisdiction. Competency of appeal against such judgement and decree. First appeal 
would be competent under S- 96 C.P.C. which provides that appeal would be competent 
only against judgment and decree passed by Court exercising original jurisdiction. 
District Judge having passed order in question, under revisional jurisdiction, appeal 
against the same would be incompetent in termsof S.96C.P-C.  PLJ2000 Lah. 1217. 

Revisional jurisdiction, exercise of- High Court rightly held in revision that 
Civil Judge erred in not serving notice on respondents as Court below had to set aside 
exparte order in the circumstances . Jurisdiction could be exercised in spite of concurrent 
findings of Courts below. PLJ 1979 SC 292. 

Two Courts below had not carefully examined evidence produced in the case-
Courts only relied on oral evidence and did not at all consider documentary evidence 
which had material bearing-Concurrent judgment and decree of two Courts below were 
set aside by High Court, in exercise of its revisional jurisdiction. 2002 M L D 1106 

Conclusion regarding such order being nullity not to follow until violation be of 
some statutory provisions of principles of natural justice rendering proceedings coram 
non- judice. PLJ  1987 SC (AJK) 52. 

Revisional jurisdiction, exercise of-Two Courts below had not carefully 
examined evidence produced in the case-Courts only relied on oral evidence and did not 
at all consider documentary evidence which had material bearing-Concurrent judgment 
and decree of two Courts below were set aside by High Court, in exercise of its revisional 
jurisdiction. 2002 M L D 1106 

Where the concurrent findings are based on conjectural presumptions, erroneous 
assumptions and wrong proposition of law, such findings can be reversed justifiably by 
High Court while exercising revisional jurisdiction as conferred upon it (PLD 2001 SC 
443) when High Court finds that there is grass misreading of evidence by Trial Court or 
of Lower Appellate Court and material evidence has been ignored, High Court can 
undertake reappraisal of evidence in revision . PLD 2001 SC 67 

Judgment of Appellate Court whereby it reversed well-reasoned findings of Trial 
Court was not based on material evidence but on conjectures and surmises-Trial Court's 
well-reasoned judgment, on the other hand, was supported by evidence on record-High 
Court in exercise of its revisional jurisdiction set aside judgment and decree of Appellate 
Court and restored that of Trial Court. 1995 M L D 45 

Temporary injunction :--  Trial Court rejected petitioner's application against 
respondents seeking injunction restraining respondents from encashing bank guarantees 
against mobilization advance and performance of contract.  Petitioner does not appear to 
have prima facie case in its favour in as much as it had failed to execute contract between 
parties by constructing works within stipulated period of one year. Nothing on record 
would indicate even prima facie, that respondents were responsible for non-completion 
of work within time.. No temporary injunction could, thus be granted restraining 
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respondents from encashing un- conditional guarantee furnished by banks in respect of 
mobilization advance. Such proposition, however, would not apply with equal force to 
performance guarantee, furnished by contractors. In such cases although as a general 
rule, not temporary injunction should be granted yet there were certain exceptions to the 
rule like fraud or un-equitable conduct of opposite party. There  were, thus, no special 
features in petitioner's favour which would justify grant of temporary injunction 
restraining respondents from encashing bank guarantees. PLJ 2000 Lah. 1096. 
  

Additional evidence at appellate stage--Appellate Court while admitting such 
evidence, did not take into account that there did not exist any case in terms of O.XLI, 
R.27, C.P.C: -Express provisions of S.99, Civil Procedure Code, 1908, were also 
disregarded in setting aside decree of Trial Court on assumed deficiency of court-fee 
whereby neither decision on merits made by Trial Court ' was affected, nor any question 
of jurisdiction of the Court got involved on that count--Case was remanded to Appellate 
Court for disposal afresh in accordance with law. 1993 M L D 30 

 

Pecuniary jurisdiction--No prejudice was caused to petitioner on merits and 
there was a fair and full hearing of parties--Trial Court and Appellate Court gave their 
decision on consideration of merits and evidence in case and no injustice shown to have 
been resulted in disposal of matter--Executing Court before whom objection as to 
pecuniary jurisdiction of Trial Court was raised, held, was justified in rejecting objection-
Order of Appellate Court confirming judgment of Trial Court upheld and revision 
against order of Appellate Court was dismissed. 1989 M L D 1776 

  
Matter requiring summary disposal, High Court instead of remanding case to 

District Judge should have finally decided same as to save time of parties. Supreme 
Court, further observed, that although there were cases where instead of remanding case 
to High Court. S.C decided same. but in order to see that precedent is not established for 
parties to approach S.C in cases requiring summary disposal arising from Rent 
Restriction Law -and to set practice right, case was remanded to High Court for deciding 
same finally on question noted by Supreme Court. PLJ 1984SC62. 

  
Jurisdiction held discretionary :-- Jurisdiction of High Court while hearing 

revision petition being purely discretionary, such jurisdiction to be exercised only where 
it be called for in ends of justice and not otherwise. PLJ1987SC (AJ&K) 52. 

 Jurisdiction under S. 115, CPC being of discretionary nature. same not to be 
exercised for correcting every irregularity or illegality, such jurisdiction to be invoked 
only if it be satisfactorily established that subordinate Court exercised jurisdiction not 
vested in it or failed to exercise jurisdiction vested in it or acted illegally or with material 
irregularity in exercise of jurisdiction. PLJ 1987 Qta. 92. 

 Jurisdiction under S. 115 C.P-C. was although discretionary in nature yet 
revisional court would not interfere if it comes to conclusion that substantial justice had 
been done or where it was shown to satisfaction of Court that petitioner had not come 
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with clean hands. Where, however, it was established that there had been miscarriage of 
justice on account of the fact that the Courts had acted in exercise of their jurisdiction 
illegally, findings though concurrent become amendable to revisional jurisdiction of 
High Court in as much as jurisdiction under S. 115 C'.P.C. is primarily meant to correct 
errors in making orders and proceedings conducted by subordinate courts.  PLJ 20QO 
Lah. 1134. 

Revisional jurisdiction primarily is discretionary in nature and has a very limited 
scope, particularly when concurrent findings have been recorded by courts below. 
Revisional jurisdiction can be invoked in case which involves illegal assumption, non-
exercise or illegal exercise of jurisdiction by courts below. Evidence has been properly 
appreciated by courts below and neither it is a case of misreading of evidence nor 
findings are perverse nor injustice has been done to applicant. PLJ 1995 Kar. 368 = PLD 
1995 Kar. 261. 
 

Concurrent Findings:--  Normally High Court does not interfere with concurrent 
findings of Courts below except when finding recorded is based on no evidence or on 
inadmissible evidence or on misreading of evidence or is palpably erroneo'us or 
perverse. Petition dismissed.  PLJ 1992 Kar. 110. 

Referring to concept of jurisdiction and illegality in context of observations made 
in case of Kanwal Nairn vs. Patch Khan & others (PLD 1983 SC 53), it is observed that it 
would cover cases where decision on facts is based on no evidence or inadmissible 
evidence or is so perverse that grave injustice results therefrom. Applicant failed to point 
out any perversity in findings of courts below. If certain document is not considered by 
Courts below, such omission does not ipso facto justify interference in concurrent 
findings in-exercise of revisional jurisdiction unless it is demonstrated that documents or 
evidence kept out of consideration is material or in other words would have led court to 
contrary view or affected decision on any material particulars of case. PLJ 1996 Kar. 730 = 
1996 CLC 333. 
 Concurrent findings of courts below on factual aspect. Such findings of fact would not 
be disturbed by High Court either in second appeal or in revisional jurisdiction unless 
courts below while recording" finding of fact had either misread evidence or had ignored 
any material piece of evidence on record or the same was perverse. Jurisdiction of High 
Court being narrow and fact that on re-appraisal different conclusion could be drawn 
was no ground to interfere with finding of fact much less, concurrent finding recorded by 
courts below.  PLJ 2000 Lah. 1126 = 2000 CLC 1359. 

It is well settled law that where Courts below have arrived at their findings 
through an erroneous process, their findings even though concurrent, are amenable to 
correction in revisional jurisdiction. Testimony of Patwari DW-1 has been wrongly 
disregarded by two Courts below and same has also been misread by lower appellate 
Court. Evidentiary value of Ex-D/1 has been illegally ignored. Petitioner's evidence of 
conduct to prove his relationship with Y has been omitted from consideration in 
violation of Section 50 of Evidence Act. Lower appellate Court has based its decision on 
material which does not form part of record. Courts below have acted in exercise of their 
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jurisdiction illegally. Children of a pre-deceased son or daughter of a propositus would 
be entitled to inheritance in place of such pre-deceased son or daughter.   PLJ 2000 Lah. 
315. 

There being concurrent findings of fact. case stands closed and cannot be 
agitated under Section 115. PLJ 1988 Lah. 181. 

High Court after merely considering statement of scribe and other witnesses 
came to conclusion that execution of sale-deed has been established and thus. substituted 
its own findings as against finding, of fact recorded by both Courts below. Even if on re-
appraisal of evidence, different view could possibly be taken, same was no ground for 
interference with such findings of fact of two Courts below in exercise of jurisdiction 
under S. 115 C.P.C.. Two Courts below had given strong reasons for raising inferences 
against documents on basis of all attending circumstances and such Courts were justified 
in raising those inferences, therefore. High Court even if had framed its own opinions, 
different from Courts below, findings of facts, could not even then have been interfered 
with unless strong reasons had been given to reject inferences drawn by two Courts 
below. Impugned judgment of High Court was, thus, not sustainable, the same was set 
aside while those of two Courts below restored with modification that in order to do 
complete justice appellant, should pay amount of Rs. 10.000/- within two months to 
respondents/mortgagees who had advanced Rs. 500/- as far back as 1952.  
PLJ2000SC522 = 2000 SCMR 431. 

 
Revision against concurrent judgments decreeing pre-emption suit. High Court 

finding that lower Courts in their judgments had not examined evidence on record in its 
proper perspective. NLR 1988 Civil Pesh. 20; PLD 1988 Pesh. 13: PLJ 1988 Pesh. 12. 

Object of providing forum of appeal is right to challenge judgment of lower 
Court forum suffering from illegalities, mis-reading or non-reading of evidence or 
correction of errors in judgment. First appeal is provided as matter of right and matter 
becomes sub-judice and reheard. It is settled law that if evidence on record has not been 
fully weighed and considered and does not fulfil requirements of taw and erroneous 
conclusion means material irregularity and can be challenged in revision before High 
Court and liable to be set aside-Appellate Court did not apply its mind to evidence on 
record and admitted position. Totality of evidence ignored by lower Courts- Concurrent 
findings interfered. PLJ 1999 Lah. 128 = 1999 MLD 1026. 

 
Concurrent findings of courts below. No misreading or non-reading of evidence 

was pointed out. There is concurrent finding of fact by both. Courts below that petitioner 
had failed to prove transaction to be sale under disguise of exchange of agricultural land 
in order to defeat right of preemption of petitioner. Learned counsel has not pointed out 
any misreading and non-reading of evidence so as to justify contrary conclusion. Even 
otherwise, it is lawful .and permissible to defeat right of pre-emption by any legitimate 
means or device of exchange of immovable property. Impugned judgments and decrees 
do not call for any interference by this (High) court in exercise of revisional jurisdiction.  
PLJ 1997 Lah. 1169 = 1997 CLC 1819 = 1997 Law Notes 755. 
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Relations of pre-emptors with vendors was a question of fact and concurrent 

finding reached on this question is not open to further scrutiny in revisional jurisdiction. 
Petition dismissed summarily. PLJ 1988 Lah. 92. 

Intervention in such findings when warranted. Concurrent finding of fact based 
upon proper reading of evidence would not call for any intervention. Where, however, 
such findings were not based upon proper reading of record those were not immune 
from examination and correction in revision in supervisory jurisdiction of High Court.  
PLJ 2000 Lah. 1468. 

Ordinarily it is true that concurrent findings of facts may not be set aside. 
However this principle is not without exception. Orders passed by trial court and 
maintained by appellate court, if contrary to weight of evidence, can always be set aside 
in exercise of revisional jurisdiction. PLJ 1997 Kar. 814 = 1997 MLD 2936. 

 Concurrent finding of facts. Whether could be interferred in revisional 
jurisdiction. Courts below have discussed each and every issue framed in suit in detail 
and have given their findings correctly- Defendant-petitioner, it appears from record, did 
not bother to challenge verdict of trial Court vide which report of Local Commissioner 
was confirmed for reason best known to him. There is no infirmity in impugned 
judgements/decrees of courts below and concurrent findings of said courts cannot be 
interfered in revisional jurisdiction.  PLJ 1996 Pesh. 193 = 1996 MLD 338. 

Well-settled principle that scope of interference in such like circumstances is 
highly limited. Revision petition dismissed. PLJ 1981 Qta. 51. 

Concurrent findings on merits of case. Nothing has been pointed out that any 
material aspect of the case has not been considered by the Courts below. No interference 
by Supreme Court. PLJ 1996 SC 1814 = 1996 SCMR 437. 

Concurrent finding of facts by the trial and appellate Court. Section 115 of Civil 
Procedure Code applied to cases, involving illegal assumption, non-exercise or irregular 
exercise of jurisdiction. It cannot be invoked against conclusions of law or fact, which do 
not, in any way effect jurisdiction of High Court; no matter, however, erroneous, wrong 
or perverse, the decision might be either on a question of fact or law. unless the decision 
involves a matter of jurisdiction. As erroneous conclusion of law or fact is liable to be 
correct in appeal, but reversion will not be competent on such a ground, unless in 
arriving at such conclusion, an error of law is manifestly shown to have been committed.    
PLJ2000 Lah. 821. 

 If a forum is competent to exercise discretion, same is to be exercised judiciously 
and not arbitrarily. High Court is not debarred to take into consideration whether such 
discretion was exercised judiciously or otherwise. Held: Question of limitation can be 
taken into account by High Court suo rnotu even if not taken up by parties. PLJ 1988 Qta. 
44. 
   

Powers Of revisional Court:-- Powers of revision restricted to cases falling 
within mentioned categories of Section 115 and cannot be equated with Appellate Court's 
powers. PLJ 1979 Kar. 34. 
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 No misreading or non-reading of evidence is pointed out nor any material 
irregularity or illegality was committed. No case for interference under revisional 
jurisdiction is made out. PLJ 1989 Lah. 141. 

 Decisions of Court below suffer from certain illegalities and infirmities which 
resulted into illegal and wrong decision. Revision accepted and case remanded to Trial 
Court for fresh decision. PLJ 1989 Pesh. 74. 

Amendment in written statement declined. In view of Pronouncement of S.C in 
Mst. Ghulam Bibi and others us. Sarsa Khan and others (PLD 1985 SC 345) Courts should 
be liberal in permitting amendment of pleadings and all amendments which are 
necessary for determining real matter in controversy must be allowed. But it is equally . 
well settled that application for amendment must be bonafide and that defence already 
set up in written statement cannot be allowed to be totally substituted nor can its nature 
be changed. It is not open to petitioner to raise plea of fraud and misrepresentation for 
first time by seeking amendment of written statement. Under amendment another pl^a 
intended to be got incorporated in written statement is that deceased made oral gift to 
petitioner of land under Khokha and site in his possession. This plea is in conflict with 
plea of adverse possession and also amounts to making out new case and altogether 
altering defence taken in written statement. Facts which petitioner wanted to plead were 
well within his knowledge earlier but were not pleaded. Application appears to have 
been filed merely to malign respondents rather to advance case of petitioner. It does not 
furnish valid basis for amendment for reason that it is not germane to real question in 
controversy between parties within meaning of O. 6, R. 17. PLJ 1996 Lah. 773 = PLD 1996 
Lah. 429. 

  
Limitation :-- Provision of S. 115 was amended in May 1992 whereby period for 

filing of revision was fixed to be 90 days, but despite that revision was filed after delay of 
13 months. Reason for delay that matter was delayed as the Department concerned was 
awaiting approval from solicitor was not sufficient ground to condone delay of 13 
months. Government could not be treated differently than ordinary litigant while 
considering question as to whether sufficient cause had been shown for condonation of 
delay under S. 5 of Limitation Act 1908. Appeal before District Judge having been filed 
beyond 30 days. had been rightly dismissed.  PLJ 2000 Kar. 159 = 2000 CLC 650. 

Although no period of limitation is provided for filing revision application in 
High Court but it can only be filed within a reasonable time. Lapse of time over 12 
months was not explained. Revision beyond reasonable period.  PLJ 1993 Kar.124. 

No time of limitation for filing of Revision Petition U/S. 115 of C.P.C. was fixed. 
However practice had been that it should be filed within 90 days and if there is delay it 
should be satisfactorily explained, PLJ 1996 SC 1803 1996 SCMR 336. 

An order passed in violation of provision of law, would not follow that order 
passed was nullity. It cannot be said that impugned order is nullity, even this order is not 
illegal as court has jurisdiction to decide matter and it decided application under 0, 7 r. 11 
CPC in accordance with law. As per proviso of subsection 1 of section 115 CPC period of 
90 days is fixed for filing revision application whereas applicants have filed a revision 
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application after 19 months of order passed by lower Court. No good cause has been 
shown for condoning delay of more than one year. PLJ 1997 Kar. 351 = 1997 MLD 551. 

There is no period prescribed for filing a civil revision but it is to be filed 
diligently within a period of 90 days. It can be filed after expiry of 90 days provided a 
case for condonation of delay is made out. High Court can exercise revisional jurisdiction 
suo motu at any time without being bound by any period of limitation provided it fosters 
cause of justice. Ground that Government takes longer period than a private litigant, is 
not sufficient to condone delay. PLJ 1995 SC 11 = 1994 SCMR 833. 

  Revision petition filed after over 2 years. Even prior to amendment in Section 115 
prescribing limitation of 90 days for filing of revision petitions, rule of unprescribed 
period of 90 days was followed and insisted upon by Courts. Petitioners failed to satisfy 
Court about delay in approaching it. Delay created equity in favour of Respondents of 
which they could not be deprived. Delay beyond normal period of 90 days was not 
condonable in circumstances.  PLJ 1994 Lah. 391 = 1994 MLD 308 = NLR 1994 CU 220 = 
KLR 1994 Civil Cases 313. 
 

 It was held by S.C in case Pakistan Vs. Khuda Yar & others that although no 
limitation has been prescribed by Limitation Act. 1908 or by any rule embodied in High 
Court Rules and Orders for filing of revision petition yet High Court should entertain 
revision petition even beyond normal unprescribed period of 90 days if it is satisfied as 
regards delay in filing revision petition. Revision petition having been filed after about 
two years against impugned order without any satisfactory explanation thereof and even 
without any application under S. 5 of Limitation Act for condonation of delay.  PLJ 1998 
Lah. 1643 = 1999 CLC 713. 
  

Suit for specific performance of agreement to sell. Whether an order in appeal 
cannot be interfered with in revisional jurisdiction in which finding of fact was recorded. 
If lower court misreads evidence on record and fails to take notice of a vital fact 
appearing therein and comes to an erroneous conclusion, it would be deemed to have 
acted with material irregularity and its decision is open to revision by High Court. Relief 
of specific performance was discretionary in nature, which could not be claimed as a 
matter of right. Agreement of sale prior in time was proved in favour of petitioner who 
had also got sale deed and thus property stood finally conveyed to him. Appellate court 
could not ignore reasoning recorded by trial court, without extending any plausible 
ground. Petition allowed. PLJ 1998 Lah. 364 = 1998 MLD 536. 

Although two sisters transferred their land in favour of petitioners in 1965, yet 
land agreed to be transferred to respondents (sisters) in exchange, was not transferred to 
them after acquiring proprietary rights by petitioners. Petitioner transferred said land to 
his sons by way of gift contrary of exchange between parties and to deprive two sisters of 
their right in land, • He aimed at to retain what was got from sisters and to give 
minimum possible in return i.e. to deprive them of their right in land. Having taken 
transfer of 333 Kanals of land from sisters, agreement of exchange and transfer of should 
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have been honoured by petitioner. Suit of plaintiff/respondent rightly decreed. PLJ 1999 
Lah. 508 = 1999 MLD 198. 

Earlier suit was brought when according to agreement, defendant had to receive 
entire sale price and then to get sale deed registered, since, the defendant had failed to do 
so, plaintiff filed a separate suit for specific performance of contract and got his earlier 
suit dismissed as withdrawn. Therefore, provisions of law contained in 0.13 R. 2 not 
attracted, neither this law is bar to present suit. Contentions of petitioner misconceived. 
Petition dismissed in limine. PLJ 1999 Lah. 486 = 3998 CLC 1973 = NLR 1999 Civil 1. 

Appellate Court has dismissed appeal preferred against impugned order of trial 
Court dismissal application for setting aside ex parte order on ground that petitioners 
who were represented by their counsel had knowledge of suit consequent upon setting 
aside of dismissal order of suit cannot be termed or treated to be substitute of valid 
service of notice. Learned Majlis-e-Shoora (a court) did not attend to legal aspects of case 
and erred in law in exercise of jurisdiction vesting in it while passing judgment in light of 
record of case. Impugned orders were not sustainable. PLJ 1998 Qta. 49 = 1998 CLC 657. 

   
Reversal of decree. Principle of restitution and act of Court. It is well settled 

principle of law that acts of courts should not be allowed to occasion any injury on suitor. 
Plain look at provision of section 144 C.P.C. indicates that this embodies principle that 
nobody shall be prejudiced by act of Courts, that foremost duty of Court is to take care 
that act of Court does no injury to suitor and when such injury is found by Court on 
event of variation or reversal of decree, it is duty of that Court to undo wrong and 
reinstate wronged party to position to which it is entitled. In short, this principle of 
restitution is attracted where appellant shows three circumstances, namely (i) restitution 
must be in respect of decree which had been varied or reversed (ii) Party applying for 
restitution must be entitled to benefit under reversing decree and (iii) relief must in 
properly consequential or reversal and variation of decree and is not opposed to any 
other principle of equity. PLJ 1996 Lah. 994 = PLD 1996 Lah. 582. 
Court Fees Matters 

Dismissal of appeal for. non-payment of court-fee without first directing 
appellant to make payment--Legality--Suit having been decreed for a specific amount, 
appellants were to have known what stamps they had to provide for court-fee, for the 
appeal--Judgment, a copy of which was filed with the appeal clearly indicated the 
amount of decree to be of specified amount for which Court-fee was payable-When lapse 
on part of appellants was detected it was fairly late and even if the appellants had 
supplied the stamps, they could not have got out of the bar of limitation--Appellate 
Court had thus rightly rejected the appeal, on account of non-payment of court-fee 
without requiring appellant to make the payment of requisite court-fee--No court-fee had 
been paid for the revision petition--Flaw of non-payment thus could not be cured and the 
same result viz; dismissal of revision had to follow. 1989 C L C 2080 

P L D 1983 Kar. 537 ref. 
Court Fees Act, 1870 is primarily a fiscal measure enacted for benefit of State-

Purpose of Act is to recover revenue from those who come to Court to seek justice Such 
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purpose having been fulfilled where plaintiff in obedience to order of Court for annual 
net profits paid requisite amount of court-fee-Question of limitation became irrelevant 
and immaterial as such-Plaintiff, held, could not invoke revisional jurisdiction of District 
Judge and Constitutional jurisdiction of High Court in circumstances -Order passed by 
trial Court and affirmed by first appellate Court was not open to any exception. P L D 
1985 Lah. 474 

Payment of court-fee on plaints, memorandums of appeal etc. was declared to be 
repugnant to the Injunctions of Islam by Federal Shariat Court which decision was 
subject-matter of appeal before Supreme Court-High Court, in revisional jurisdiction, 
could not implement decision of Federal Shariat Court in the matter of repugnancy of 
provisions of Court Fees Act, 1870, and Suits Valuation Act, 1887, unless S.C wherein 
appeal against said decision was pending confirmed the decision-High Court is not 
empowered to declare any provision of any Add to be repugnant to the Injunctions of 
Islam as such jurisdiction exclusively vests in Federal Shariat Court-So long as provisions 
of Court Fees Act, 1870, are on the statute book and are not declared un-Islamic by the 
Supreme Court, plaintiffs, applicants and appellants will have to pay court-fee in the law 
Courts. 1993 C L C 706  

 

Arbitration Matters :-Judgment and decree had been passed strictly in 
accordance with award given by umpire. Umpire having been appointed with consent of 
parties, award given by him was made rule of court with modification detail of which 
had been given in judgment and decree of Court below. Reference to arbitrator had to be 
confined to subject-matter of suit and award on that matter which was not covered by 
suit was rightly deemed to be void to that extent and decree and judgment excluding 
extraneous matters showed no infirmity or material irregularity in impugned judgment 
and decree- Decree and judgment being in accordance with award, no revision against 
the same was competent as the same would destroy finality of arbitration proceedings. 
PLJ 1999 Lah. 426 = 1999 CLC 319. 
 Application for making award as rule of Court. Role of Arbitrator is to settle 
dispute between parties amicably by avoiding ail types of technicalities of procedural 
law. to provide a domestic forum for speedy disposal of disputes. It is admitted fact that 
parties have entered appearance before lower Court and there was no occasion for 
arbitrator to be present or prosecute conflict. O. IX Rule 9 CPC provides restoration of 
suit dismissed in  default if applicant satisfies Court that there was sufficient causes for 
his non – appearance when suit was called on for hearing. Power to restore is 
discretionary and this discretion is judicial. Arbitrator was under impression that he was 
neither legally bound nor even to peruse application U/S. 14 of Act, 1940 and this 
impression was legally correct, sound and amount to sufficient cause for restoration of 
application. PLJ 2000 Lah. 446. 

Although an award  can be set aside on grounds enumerated in Section 30, but 
when award is product of an illegal action after stay of proceedings by Court, it can be 
set aside without adhering to provisions of Section 30 of Act. being void and illegal. 
While exercising revisional jurisdiction, irregularities and illegalities cannot be allowed 



Contents                                Major Acts Civil                                                       

111 

 
to go un-noticed. particularly in view of fact that arbitrator had anxiety to give award 
despite stay order. Conclusion is that arbitrator misconducted himself as well as 
proceedings. Arbitration award has been given by arbitrator without lawful authority 
and jurisdiction. PLJ 1994 Qta. 14 = PLD 1994 Qta. 99. 

Application under Section 20, Arbitration Act, 1940. Dismissal of application in 
default. Application for resignation was dismissed by Trial Court on the ground that 
advocate presenting and signing such application was not authorised to do so etc., he 
had no power of attorney in his favour of file the same. Status. Where counsel who had 
instituted suit/application had presented the same throughout his preference of function 
as counsel was not questioned by client, presumption would be that action of counsel in 
behalf of his client tantamount to ratification by client. Provisions regarding presentation 
of suit/application on being procedural in nature, non-compliance thereof, could not be 
intend with extreme penalty.  Such defect being irregularity could be vitiated by 
providing opportunity to concerned party to do so. Rules framed in civil Procedure 
Code, 1908, however, were made for advancement of justice and they should not be 
allowed to defeat ends of justice. Defect if any could be cured by amending plaint. Courts 
could, however, take notice of subsequent events. Application for restoration filed by 
petitioner would be deemed to be pending which would be deemed in accordance in 
law.  PLJ 1999 Lah. 53 = 1999 MLD 2202. 
 Although an award  can be set aside on grounds enumerated in Section 30, but 
when award is product of an illegal action after stay of proceedings by Court, it can be 
set aside without adhering to provisions of Section 30 of Act. being void and illegal. 
While exercising revisional jurisdiction, irregularities and illegalities cannot be allowed 
to go un-noticed. particularly in view of fact that arbitrator had anxiety to give award 
despite stay order. Conclusion is that arbitrator misconducted himself as well as 
proceedings. Arbitration award has been given by arbitrator without lawful authority 
and jurisdiction. PLJ 1994 Qta. 14 = PLD 1994 Qta. 99. 

 Application U/S. 34 of Arbitration Act for referring matter to Arbitrator and 
staying proceedings of suit. Object of Section 34 of Arbitration Act is to minimize agony 
of parties from facing of protracted trial. Since, there exists an all embarrassing clause in 
agreement between parties for referring a dispute to Arbitrator, it would be in fitness of 
things that matter be referred to Arbitrator. Documents referred to in revision can be 
brought to notice of arbitrator and all other facts including loss claimed and penalty 
imposed can be determined. However, if either party feels dis-satisfied, can object to 
decision of Arbitrator and suit thereafter, shall proceed. PLJ 1999 Pesh. 50 = 1999 MLD 
736 = NLR 1998 Civil 751. 

 Judgment and decree had been passed strictly in accordance with award given 
by umpire. Umpire having been appointed with consent of parties, award given by him 
was made rule of court with modification detail of which had been given in judgment 
and decree of Court below. Reference to arbitrator had to be confined to subject-matter of 
suit and award on that matter which was not covered by suit was rightly deemed to be 
void to that extent and decree and judgment excluding extraneous matters showed no 
infirmity or material irregularity in impugned judgment and decree- Decree and 
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judgment being in accordance with award, no revision against the same was competent 
as the same would destroy finality of arbitration proceedings. PLJ 1999 Lah. 426 = 1999 
CLC 319 
 

Findings of facts :-- Scope of revisional jurisdiction is restricted and findings of 
fact cannot be ordinarily interfered with unless it is shown that these are perverse, 
arbitrary or based on mis-reading or non-reading of legal evidence. By not raising this 
issue before lower courts, applicant is deemed to have abandoned point taken in his 
pleadings. Since issue raised at this stage is a mixed question of fact and law it cannot be 
raised for first time at stage of revision in exercise of jurisdiction u/s. 115 C.P.C, which is 
essentially meant for correcting errors of law and not for-re-appraisal of evidence. PLJ 
1997 Kar. 174 = 1997 MLD 1108. 

Lease of property for 33 years- Section 115 CPC does not confer any substantive 
right on petitioner. Section 115 CPC applies only to cases involving illegal assumption, 
non-exercise or irregular exercise of jurisdiction. If a court has jurisdiction.- then it has 
jurisdiction to decide one way or other. Erroneous conclusion of law or fact can only be 
corrected in appeal but revision will not be competent on such ground. Lower Appellate 
Court had jurisdiction to decide appeal and it has committed no illegality or material 
irregularity in ordering return of plaint for presentation before proper forum. PLJ 1996 
Pesh. 60 = PLD 1996 Pesh. 51. 

Concurrent findings of fact- Such findings could not be set aide on the ground 
that application of evidence was not proper unless findings were not supported by legal 
evidence or were contrary to the settled principles of law or were perverse on face of 
record.  PLJ 1999 Kar. 600 = 1999 CLC 395. 

 
Effect of non-filing of necessary documents. Petitioner was required to have 

filed all necessary documents with revision petition in terms of S. 115(2) C.P.C-Petitioner 
did not filed document, and even amended plaint was not filed by petitioner alongwith 
revision petition. Petitioner did not attach agreement executed between him and one of 
respondents in absence of which High Court could not come to definite conclusion 
whether he was proper party or necessary party or was proforma defendant. No body 
should be entitled to get benefit of his own negligence. In absence of documents relied 
upon by petitioner himself it would be very difficult to determine status of petitioner as 
agent. Principal, therefore, it would be difficult to determine liability and obligation of 
petitioner qua respondents. Documents relating to cause of action having not been 
attached with revision petition, parties inter-se liabilities as also their status as to who 
were proper necessary or profbrma-party would be difficult to determine. Issues having 
already been framed and case having been fixed for evidence of parties, it would be in 
interest of parties to avoid multiplicity of litigation, therefore. Trial Court was directed to 
.conclude trial within specified period.  PLJ 2000 Lah. 22 = 2000 MLD 914. 

   
Decree passed under Section 9 of Specific Relief Act. Interference in revision 

would be justified, if case could be disposed of on an obvious misapprehension as to 
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legal position or where there was some defect of jurisdiction. Except in exceptional 
circumstances, no such interference •would be justified merely on ground that finding 
on question of fact was not based on adequate evidence or was erroneous, otherwise it 
would be against spirit of Section 9 of Specific Relief Act and in effect would convert 
revision petition into an appeal, which law expressly disallows.   PLJ 2000 SC 1894. 

 
Conditions :-- To attract provisions of either one of Clauses of sub-section (1) of 

Section 115 following conditions should be fulfilled that either appellate forum was not 
possessed of jurisdiction to decide matter as same had done or that said forum had 
declined to exercise jurisdiction vested in it or that it had acted in exercise of its 
jurisdiction illegally or with material irregularity- It is trite principle that in absence of 
any of three conditions forthcoming in a given case. revisional forum reverse findings of 
appellate forum.  PLJ 2000 SC 616 = 2000SCMR346. 
 

Forum :--  Revision petition filed in High Court instead of filing the same before 
District Judge. As per normal and usual practice matter must be instituted before the 
Court of lowest grade and the same practice has to be followed in respect of revision 
which must be instituted before District Judge. Once High Court had, however, taken 
cognizance of revision, jurisdiction of inferior Court would be ousted. Where revision 
was admitted for hearing by predecessor Court and remained pending since then, order 
of S.C for its disposal within time frame, same could be heard and disposed of by High 
Court. Impugned order of trial Court which was in derogation of remand order of S.C 
was set aside, while amendment application moved by vendees was allowed and case 
was sent back to Court concerned for proceeding with the same in accordance with law. 
PLJ 2000 Lah. 1064 = 2000 MLD 1581. 
 

Cross-objection in revision. Competency. Where High Court was seized of the 
matter in revision, it would have jurisdiction under S. 115 C.P.C. to pass such orders in 
case as it thought fit to modify judgment of lower Court to correct any error of 
jurisdiction where lower Court in exercise of its jurisdiction acted illegally or material 
irregularity. PLJ 1999 SC 1087 = 1999 SCMR 971. 

 
Conversion Of Proceedings :-- It is settled principle of law that one kind of 

proceedings can be treated as other kind of proceedings. A suit can be treated as an 
application and an application can be treated as a suit. A suit can be treated as an 
application u/S.12(2) of CPC and decided as such. Even in matter of amendment. Court 
can grant amendment despite objection of limitation. Request for treating application as a 
suit could not he rejected on grounds of objection of limitation. Same should have been 
attended to on merits. Case remanded to executing Court for decision in accordance with 
law. PLJ 1999 Lah. 489 = 1999 MLD 901. 

 
Minor discrepancies in evidence—Interference by High Court in exercise of 

revisional jurisdiction—Scope—-Where appraisal of evidence undertaken by the Lower 
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Appellate Court was perfectly in accordance with the principles settled by the superior 
Courts in civil cases and the same did not suffer from any legal infirmity, the same could 
not be interfered by the High Court under S.115, C.P.C. by taking different view of 
evidence and raising inferences of its own. 2001 SCMR 798 

 
Finding of facts—Possibility of different view—Effect—Where such findings 

were based on appraisal of evidence, raising of inferences in its discretion could not be 
interfered with under S.115, C.P.C. merely because different view was also possible to be 
taken, 2001 SCMR 798   

 

Restoration of revision dismissed for non-prosecution—Counter-affidavit, non-
filing of—Revision was dismissed in absence of the applicant on the ground that the 
Advocate appearing on his behalf, remained absent—Respondent opposed the 
application for restoration but filed no counter-affidavit to controvert the pleas raised by 
the applicant-Dismissal order was set aside and the revision was restored in 
circumstances. 2001 MLD 1154 
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PART IX 
 

SPECIAL PROVISIONS RELATING 
TO HIGH COURTS 

 
          116.  Part to apply only to certain High Courts. -This Part applies only 
to High Courts. 
 
          117.  Application of Code to High Courts. -Save as provided in this 
Part or in Part X or in rules, the provisions of this Code shall apply to [*****] High 
Courts. 
 
          118.  Execution of decree before ascertainment of costs. -Where any 
[******] High Court considers it necessary that a decree passed in the exercise of 
its original civil jurisdiction should be executed before the amount of the costs 
incurred in the suit can be ascertained by taxation, the Court may order that the 
decree shall be executed forthwith, except as to so much thereof as relates to the 
costs ; and, as to so much thereof as relates to the costs, that the decree may be 
executed as soon as the amount of the costs shall be ascertained by taxation. 
 
           119.  Unauthorised persons not to address Court. -Nothing in this 
Code shall be deemed to authorise any person on behalf of another to address 
the Court in the exercise of its original civil jurisdiction, or to examine witnesses, 
except where the Court shall have in the exercise of the power conferred by its 
charter authorised him so to do, or to interfere with the power of the High Court 
to make rules concerning advocates, vakils and attorneys. 
 
          120.  Provisions not applicable to High Court in original civil 
jurisdiction. -(1) The following provisions shall not apply to the High Court in 
the exercise of its original civil jurisdiction, namely, sections 16, 17 and 20. 
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PART X 
 

RULES 
 

           121. Effect of rules in First Schedule. -The rules in the First Schedule 
shall have effect as, if enacted in the body of this Code until annulled or-altered 
in accordance with the provisions of this part. 
 
          122. Power of certain High Courts to make rules. - The High Courts 
may from time to time after previous publication, make rules regulating their 
own procedure and the procedure of the Civil Courts subject to their 
superintendence, and may by such rules annul, alter or add to all or any of the 
rules in the First Schedule. 
 
         123.  Constitution of Rule Committees in certain Provinces. -(1) A 
Committee to be called the Rule Committee, shall be constituted at the town 
which is the usual place of sitting of each of the High Courts referred to in 
Section 122. . 
          (2)  Each such Committee shall consist of the following persons, 
namely : 

(a)  three Judges of the High Court established at the town at which 
such Committee is constituted, one of whom at least has served as 
a District Judge or a Divisional Judge for three years, 

        (b)  [*****] 
        (c)  Two advocates practicing in that Court, and 
        (d)  a Judge of a Civil Court subordinate to the High Court.  
        (e)  [*****] 
        (3)  The members of each such Committee shall be appointed by the Chief 
Justice [*****], who shall also nominate one of their member to be president : 
           Provided that, if the Chief Justice [*****] elects to be himself a member of a 
Committee, the number of other Judges appointed to be members shall be two, 
and the Chief Justice [*****] shall be the President of the Committee. 
            (4)  Each member of any such Committee shall hold office for such 
period as may be prescribed by the Chief Justice [*****] in this behalf : and 
whenever any member retires, resigns, dies or ceases to reside in the Province in 
which the Committee was constituted, or becomes incapable of acting as a 
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member of the Committee, the said Chief Justice [*****] may appoint another 
person to be a member in his stead. 
          (5)  There shall be a Secretary to each such Committee, who shall be 
appointed by the Chief Justice [*****] and shall receive such remuneration as may 
be provided in this behalf by the Provincial Government. 
 
           124.  Committee to report to High Court. -Every Rule Committee shall 
make a report to the High Court established at the town at which it is constituted 
on any proposal to annul, alter or add to the rules in the First Schedule or to 
make new rules, and before making any rules under section 122 the High Court 
shall take such report into consideration. 
 
           125.  [Omitted] 
 
Legal Amendments 

1. Omitted by the Central Laws (Statute Reform) Ord., 1960 (21 of 1960), S. 

3 and Second Sch. (with effect from 14th October, 1955). 

 
          126. Rules to be subject to approval.-Rules made under the foregoing 
provisions shall be subject to the previous approval of the Government of the 
Province in which the Court whose procedure the rules regulate is situate or, if 
that Court is not situate in any Province, to the previous approval of the Federal 
Government.  
 
          127.  Publication of Rules. -Rules so made and approved shall be 
published in the official Gazette, and shall from the date of publication or from 
such other date as may be specified have the same force and effect, within the 
local limits of the jurisdiction of the High Court which made them, as if they had 
been contained in the First Schedule. 
 
          128.  Matters for which rules may provide.-(1) Such rules shall not be 
inconsistent with the provisions in the body of this Code but, subject thereto, 
may provide for any matters relating to the procedure of Civil Courts. 
          (2) In particular, and without prejudice to the generality of the 
powers conferred by subsection (1), such rules may provide for all or any of the 
following matters, namely :-- 

(a)  the service of summonses, notices and other processes by post or 
in any other manner either generally or in any specified areas, and 
the proof of such service ; 
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(b) the maintenance and custody, while under attachment, of live-

stock and other movable property, the fees payable for such 
maintenance and custody, the sale of such livestock and property, 
and the proceeds of such sale ; 

(c)  procedure in suits by way of counter-claim, and the valuation of 
such suits for the purposes of jurisdiction; 

(d)  procedure in garnishee and charging orders either in addition to, 
or in substitution for, the attachment and sale of debts ; 

(e)  procedure where the defendant claims to be entitled to 
contribution or indemnity over against any person whether a 
party to the suit or not ; 

          (f)  summary procedure :- 
 (i)  in suits in which the plaintiff seeks only to recover a debt 

or liquidated demand in money payable by the defendant, 
with or without interest arising -- 
on a contract express or implied ; or 
on an enactment where the sum sought to be recovered is a 
fixed sum of money or in the nature of a debt other than a 
penalty ; or 
on a guarantee, where the claim against the principal is in 
respect of a debt or a liquidated demand only ; or 
on a trust ; or 

(ii)  in suits for the recovery of immovable property, with or 
without a claim for rent or mesne profits, by a landlord 
against a tenant whose term has expired or has been duly 
determined by notice to quit, or has become liable to 
forfeiture for nonpayment of rent, or against persons 
claiming under such tenant; 

(g)  procedure by way of originating summons ; 
(h)  consolidation of suits, appeals and other proceedings; 
(i) delegation to any Registrar, Prothonotary or master or other 

official of the Court of any judicial, quasi-judicial and non-judicial 
duties ; and 

(j)  all forms, registers, books, entries and accounts which may be 
necessary or desirable for the transaction of the business of Civil 
Courts. 

 
129.       Power of High Court to make rules as to their original civil 

procedure. - Notwithstanding anything in this Code, any High Court [******] 
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may make such rules not inconsistent with its Letters Patent to regulate its own 
procedure in the exercise of its original civil jurisdiction as it shall think fit, and 
nothing herein contained shall affect the validity of any such rules in force at the 
commencement of this Code. 
 
          130.  1[Omitted ] 
 
Legal Amendments 

1. Omitted by the P.O., 1961 (I of 1961), Art. 2 and Sch. (with effect from the 

23rd March, 1956). 

 
          131.  Publication of rules.-Rules made in accordance with section 129 
[*****] shall be published in the official Gazette and shall from the date of 
publication or from such other date as may be specified have the force of law. 
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PART XI 
 

MISCELLANEOUS 
 

132.  Exemption of certain women from personal appearance. -(1) 
Women who according to the customs and manners of the country, ought not to 
be compelled to appear in public shall be exempt from personal appearance in 
Court. 

(2)  Nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process in any case in which the arrest of women 
is not prohibited by this Code. 

 

         Court Decisions 
Expression "parda nashin lady" has nowhere been defined either in C.P.C. or in 

any other enactment. A plain reading of Section 132 indicates that it must first be 
established that either according to custom being followed in her country or manners, 
she ought not to be compelled to appear in public. Appellant, evidently, has failed to 
make such claim in affidavit filed on her behalf. Since appellant has failed even to assert 
in her affidavit that either it was on account of any custom being followed by her family 
or for any other reason, she was entitled to invoke Section 132, C.P.C.   PLJ 1994 Kar. 274 
= PLD 1994 Kar, 372. 

  Application for examination of woman by Local Commissioner. Society has 
undergoing process of constant change and transformations of customs and manners 
regulating it. Illiteracy of women folk was fast vanishing. Women were holding high 
positions in different departments and occupations. Deceased was Air Vice Marshal 
presumably, his widow must be an educated lady, Parda in its orthodox form was being 
relaxed throughout country and women are coming out in public. PLJ 1995 Lah. 244 = 
1995 CLC 75. 

 
 133.  Exemption of other persons. -(1) The Provincial Government 

may, by notification in the official Gazette, exempt from personal appearance in 
Court any person whose rank, in the opinion of such Government, entitles him to 
the privilege of exemption. 

(2)  The names and residences of the persons so exempted shall, from 
time to time, be forwarded to the High Court by the ^Provincial Government] 
and a list of such persons shall be kept in such Court, and a list of such persons 
as reside within the local limits of the jurisdiction of each Court subordinate to 
the High Court shall be kept in such subordinate Court. 
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(3)  Where any person so exempted claims the privilege of such 

exemption, and it is consequently necessary to examine him by commission, he 
shall pay the costs of that commission, unless the party requiring his evidence 
pays such costs.  

 
          134. Arrest other than in execution of decree. -The provisions of 
sections 55, 57 and 59 shall apply, so far as may be, to all persons arrested under 
this Code. 

 
          135.  Exemption from arrest under civil process. -(1) No Judge, 
Magistrate or other judicial officer shall be liable to arrest under civil process 
while going to, presiding in, or returning from, his Court. 
          (2)  Where any matter is pending before a Tribunal having jurisdiction 
therein, or believing in good faith that it has such jurisdiction, the parties thereto, 
their pleaders, mukhtars, revenue agents and recognized agents, and their 
witnesses acting in obedience to a summons, shall be exempt from arrest under 
civil process other than process issued by such Tribunal for contempt of Court 
while going to or attending such Tribunal for the purpose of such matter, and 
while returning from such Tribunal. 

(3)  Nothing in sub-section (2) shall enable a judgment-debtor to claim 
exemption from arrest under an order for immediate execution or where such 
judgment-debtor attends to show cause why he should not be committed to 
prison-in execution of a decree. 

 
          135-A. Exemption of members of legislative bodies from arrest and 
detention under civil process. -(1) No person shall be liable to arrest or detention 
in prison under civil process- 

(a)  if he is member of a Legislature [*****] during the continuance of 
any meeting of such Legislature ; 

(b)  if he is member of any committee of such Legislature, during the 
continuance of any meeting of such committee ;[*****] and during 
the fourteen days before and after such meeting or sitting. 

(2)  A person released from detention under sub-section (1) shall, 
subject to the provisions of the said sub-section, be liable to re-arrest and to the 
further detention to which he would have been liable if he had not been released 
under the provisions of sub-section (1).  

 
           136. Procedure where person to be arrested or property to be attached 
is outside district.-(1) Where an application is made that any person shall be 
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arrested or that any property shall be attached under any provision of this Code 
not relating to the execution of decrees, and such person resides or such property 
is situate outside the local limits of the jurisdiction of the Court to which the 
application is made, the Court may, in its discretion, issue a warrant of arrest or 
make an order of attachment, and send to the District Court within the local 
limits of whose jurisdiction such person or property resides or is situate, a copy 
of the warrant or order, together with the probable amount of the costs of the 
arrest or attachment. 

(2)  The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a Court 
subordinate to itself, and shall inform the Court which issued or made such 
warrant or order of the arrest or attachment. 

(3)  The Court making an arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued, unless he 
shows cause to the satisfaction of the former Court why he should not be sent to 
the latter Court, or unless he furnishes sufficient security for his appearance 
before the latter Court or for satisfying any decree that may be passed against 
him by that Court, in either of which cases the Court making the arrest shall 
release him.  

 
           137.  Language of subordinate Courts. -(1) The language which, on the 
commencement of this Code, is the language of any Court subordinate to a High 
Court shall continue to be the language of subordinate Court until the Provincial 
Government otherwise directs. 

(2)  The Provincial Government may declare what shall be the 
language of any such Court and in what character applications to and 
proceedings in such Courts shall be written. 

(3)  Where this Code requires or allows anything other than the 
recording of evidence to be done in writing in any such Court, such writing may 
be in English; but if any party or pleader is unacquainted with English a 
translation into the language of the Court shall, at his request, be supplied to 
him; and the Court shall make such order as it thinks fit in respect of the 
payment of-the cost of such translation.  

 
            138.  Power of High Court to require evidence to be recorded in 
English. -(1) The High Court may, by notification in the official Gazette, direct 
with respect to any Judge specified in the notification, or falling under a 
description set forth therein, that evidence in case in which an appeal is allowed 
shall be taken down by him in the English language in manner prescribed. 
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(2)  Where a Judge is prevented by any sufficient reason from 

complying with a direction under sub-section (1) he shall record the reason and 
cause the evidence to be taken down in writing from his dictation in open Court. 

 
           139.  Oath on affidavit by whom to be administered.-In the case of 
any affidavit under this Code – 
          (a) any Court or Magistrate ; or 
          (b)  any officer or other person whom a High Court may appoint in 

this behalf, or 
(c) any officer appointed by any other Court which the Provincial 

Government has generally or specially empowered in this behalf, 
may administer the oath to the deponent. 

 
          140.  Assessors in causes of salvage, etc.-(l) In any Admiralty or Vice-
Admiralty cause of salvage, towage or collision, the Court, whether it be 
exercising its original or its appellate jurisdiction, may, if it thinks fit and shall 
upon request of either party to such cause, summon to its assistance, in such 
manner as it may direct or as may be prescribed, two competent assessors; and 
such assessors shall attend and assist accordingly. 

(2)  Every such assessor shall receive such fees for his attendance, to 
be paid by such of the parties as the Court may direct or as may be prescribed. 

 
           141.  Miscellaneous proceedings. -The procedure provided in this 
Code in regard to suits shall be followed, as far as it can be made applicable, in 
all proceedings in any Court of civil jurisdiction. 

 
          142.  Orders and notices to be in writing. -All orders and notices 
served on or given to any person under the provisions of this Code shall be in 
writing. 

 
           143.  Postage.-Postage, where chargeable on a notice, summons or 
letter issued under this Code and forwarded by post, and the fee for registering 
the same, shall be paid within a time to be fixed before the communication is 
made : 

Provided that the Provincial Government may remit such postage, or fee, 
or both, or may prescribe a scale of Court-fees to be levied in lieu thereof.  

 
          144.  Application for restitution.-(1) Where and in so far as a decree is 
varied or reversed the Court of first instance shall, on the application of any 
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party entitled to any benefit by way of restitution or otherwise, cause such 
restitution to be made as will, so far as may be, place the parties in the position 
which they would have occupied but for such decree or such part thereof as has 
been varied or reversed ; and, for this purpose the Court may make any orders, 
including orders for the refund of costs and for the payment of interest, damages, 
compensation and mesne profits which are properly consequential on such 
variation or reversal. 

(2)  No suit shall be instituted for the purpose of obtaining any 
restitution or other relief which could be obtained by application under sub-
section (1). 

 

            Court Decisions 
Object  :-- Object of Section 144 C.P.C. is to place parties in same position as they 

were prior to decree which has been varied/reversed by court of competent jurisdiction. 
Basic principle underlying right of restitution is that wrong done to a party by act of 
Court should be rectified. PLJ 1999 Qiietta 37 = PLD 1999 Qta. 56. 
   

Purpose—Redressing the wrong done to a party-Basic object underlying S.144', 
C.P.C. is to redress the wrong and reinstate the wronged party to the original position to 
which the party is entitled under varied decree of the Court, 2001 MLD 1044. 

AIR 1944 Lah.. 165 ref.  
 

Doctrine of  :-- Doctrine of restitution does not confer any new substantive right, 
which an aggrieved party does not possess under the general law—Provisions of S.144, 
C.P.C. merely specify one of the methods by which the right can be enforced, 2001 MLD 
1044 

AIR 1940 Cal. 260; AIR 1943 PC 189 16 1C 966 ref.  
Decree was passed by Civil Court in suit for specific performance and appeal against the 
decree was dismissed by the Lower Appellate Court—Before the decision of second 
appeal by High Court, the sale-deed was compulsorily registered—Decree of the Trial 
Court was reversed in second appeal—Trial Court on the application under S.144, C.P.C. 
filed by the petitioner set aside the decree whereas the Lower Appellate Court reversed 
the findings on the ground that the petitioner should have filed a suit under S.9, C.P.C.—
Validity—Order of Trial Court was in accordance with the law as against that of the 
Appellate Court-Judgment of the Appellate Court was set aside and that of the Trial 
Court was upheld in circumstances, 2001 MLD 1044 

 1979 CLC 109; AIR 1944 Lah.. 165; AIR 1934 Lah.. 322;  AIR 1928 Lah.. 7; AIR 1944 Sindh 
233; PLD 1997 Lah.. 1; 1995  
 

Essentials. Any benefit which was refundable or returnable to a party entitled to 
such benefits through restitution upon variance or reversal of decree could take benefit of 
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principle of restitution reflected in Section 144 C.P.C. which is almost akin to provisions 
of Section 47 C.P.C. where under filing of separate suits had been prohibited. Essentials 
to be fulfilled for invoking provisions of Section 144 C.P-C, were: that the restitution 
sought must be in respect of decree which has been varied or reversed; that party 
applying for restitution should be entitled to benefit under reversing or varying decree 
and; relief claimed must be properly consequential on the reversal or variation of decree. 
Word "entitle" used in Section 144 C.P.C- would limit use of that procedural section. 
Where, however, person invoking provisions of Section 144 C.P.C. was not entitled to 
return of property in question for various reasons, principle enunciated by that section 
on would not be invoked. Where person claiming restitution was found to be trespasser, 
he would not be entitled to restitution against the person who took property in 
possession through lawful decree.  PLJ 1999 Lah. 934 = 1999 CLC 1432. 

 
Pre-conditions. Principle of Restitution is applicable or attracted where the 

applicant fulfils the following conditions :- (a) The restitution must be in respect of the 
decree which had been varied or reversed. (b) The party applying for restitution must be 
entitled to benefit under the reversing decree. (c) The relief must be properly 
consequential on reversal and variation of decree and is not opposed to any other 
principle of equity. The aforesaid provision of law reveals that this embodies the 
principle that nobody shall be prejudiced by the act of the Court meaning thereby it is the 
paramount duty of the Court to take care that the act of Court does not injure the suiter 
and when such injury is found by the Court on account of subsequent event of venation 
or reversal of the decree then it is the foremost duty of that Court to undo the wrong and 
reinstate the wronged party to the position to which it is entitled. 2001 MLD 1044 

Word "party" as used in Section 144 CPC. Connotation. Word, "party" used in 
Section 144 C.P.C. is not only confined to parties in suit but also includes 
assignees/transferees from decree holders and clearly applied to persons who have 
subsequently obtained interest. PLJ 1999 Qta. 37 = PLD 1999 Qta. 56.  
 

S. 144 read with Sindh Rented Premises Ordinance. 1979, Section 15. Tenant. 
Forcible dispossession of. Restitution of possession. Prayer for. Dive station of possession 
took place at a time when order of Summary Military Court held filed. Respondent 
hardly had any other plausible relief except to pursue normal remedies when order of 
eviction was in existence. Possession is to be restored in conformity with appellate order 
since dive station of possession was occasioned in garb, in furtherance of and under 
cover of order of Summary Military Court. Transfer of possession meanwhile to a third 
party is of little account because such third party is claiming under person obliged to 
restitute possession.  PLJ 1994 Kar. 390 = PLD 1994 Kar. 379. 

 
Restitution of possesison. Entitlement. Huge amount spent by respondents on 

development of land. Effect. Respondents, having come to possession on basis of ex-parte 
decree were party to suit and subsequent proceedings upto Supreme Court; thus amount 
of money that had been spent by them on development of land was on their own Risk. 
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Impugned judgment of District Judge whereby he refused to restore possession was set 
aside and that of Trial Court ordering restitution of possession was restored. PLJ 1999 
Qta. 37 = PLD 1999 Qta. 56. 

  Defendant claiming restitution of possession which had been taken back by 
plaintiff through execution of decree in his own suit which was withdrawn after the same 
was remanded. There being no challenge to title of plaintiff, inspite of case having been 
withdrawn respondent was not entitled to restoration of property being not entitled 
thereto on basis of any legal title or right. PLJ 1999 Lah. 934 = 1999 CLC 1432. 

 
Factum of sale by plaintiffs, in favour of defendant was denied by plaintiff and 

they brought suit for declaration of the effect that they were owners' in possession of 
land in question, and that mutation of sale of specified date was illegal, void and 
ineffective upon their rights being result of fraud. Trial Court found that defendant was 
not bona fide purchaser for value and that plaintiffs were joint owners of land to the 
extent of half share of land in question, and that sale mutation in favour of defendant 
was fictitious, without consideration, collusive and fraudulent and, thus, ineffective upon 
plaintiffs, rights. Findings of Trial Court was maintained in appeal. Trial Court, however 
had dismissed suit as. being barred by time and such finding was kept intact by 
Appellate Court. Defendants cross objections against issues relating to non-payment of 
consideration and plaintiffs being co-shares and sale mutation being fictitious was 
dismissed. Validity. Best evidence to prove transaction of sale through mutation was that 
of Rev. officer who had sanctioned mutation and lambardar who had identified parties 
but they were not 'produced. Non-production of such witness would mean that had they 
appeared they would not- have supported case of defendant Trial Court had thus, 
correctly appreciated evidence on record as also Appellate Court, had correctly 
appreciated that defendant had paid no consideration to plaintiffs. Existence of sale 
having not been proved and mutation in question, being dependant upon existence of 
sale, same was ineffective. Petitioner being co-shares by reason and on basis of earlier 
and admitted mutation of inheritance after death of father of plaintiffs and defendant, 
limitation did not run against co-shares, being in constructive possession. Impugned 
judgment, and decrees whereby plaintiffs suit was dismissed were set aside and 
plaintiffs suit was decreed. PLJ 2000 Lah. 1245. 

 
Jurisdiction, exercise of—Such jurisdiction is inherent in every Court and should 

be exercised whenever the justice demands, 2001 MLD 1044. 

PLD 1997 Lah..l and 1984 SCMR 807 ref.  
 

Restitution—Subsequent suit—Treating such suit as application—Validity—
Suit is barred under S.47, C.P.C., but S. 144(2), C.P.C. enables Executing Court to treat 
such a suit as an application. 2001 MLD 1044 
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145.  Enforcement of liability of surety.-Where any person has 

become liable as surety:- 
(a)  for the performance of any decree or any part thereof ; or 
(b)  for the restitution of any property taken in execution of a decree ; 

or 
(c)  for the payment of any money, or for the fulfilment of any 

condition imposed on any person, under an order of the Court in 
any suit or in any proceedings consequent thereon, 

the decree or order may be executed against him to the extent to which he 
has rendered himself personally liable, in the manner herein provided for the 
execution of decrees, and such person shall for the purposes of appeal be deemed 
a party within the meaning of section 47 : 

Provided that such notice as the Court in each case thinks sufficient has 
been given to the surety. 

Court Decisions 
Contention that surety had furnished bond "for L.P.A. proceedings and was not 

liable for decree holder in subsequent proceedings before Supreme Court. Contention 
repelled and held that surety was liable to comply orders eventually passed against 
decree in appeal or otherwise. PLJ 1979 Kar. 242. 

      
146.  Proceedings by or against representatives.-Save as otherwise 

provided by this Code or by any law for the time being in force, where any 
proceeding may be taken or application made by or against any person, then the 
proceedings may be taken or the application may be made by or against any 
person claiming under him. 

 

          Court Decisions 
Doctrine of lis pendens.does not preclude transferee pendente lite from being 

made a party to pending proceedings on basis of such transfer. Order 22 rule 10 regulates 
proceedings of a suit in cases of assignment, creation or devolution of any interest during 
pendency of suit. suit may be continued by or against person to or upon whom such 
interest has come or devolved. Section 146 CPC provides where any proceedings may be 
taken or application made by or against any person, then proceedings may be taken or 
application may be made by or against any person claiming under him. Provisions of S. 
146 and Order 22 CPC applies equally to appeals. Appellants having purchased suit 
property during pendency of appeal. (Hence) appellant, having stepped into shoes of 
respondent having purchased suit property during pendency of proceedings was entitled 
to be impleaded as respondent in appeal.   PLJ 1997 SC 202 = 1997 SCMR 171. 
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147.  Consent or agreement by persons under disability.-In all suits to 

which any person under disability is a party, any consent or agreement as to any 
proceeding shall, if given or made with the express leave of the Court by the next 
friend or guardian for the suit, have the same force and effect as if such person, 
were under no disability and had given such consent or made such agreement. 

 

         Court Decisions 
Sanctity is attached to agreement made by next friend or guardian of minor with 

leave of Court.  PLJ 1999 Lah. 969. 
 

 148.  Enlargement of time.-Where any period is fixed or granted by 
the Court for the doing of any act prescribed or allowed by this Code, the Court 
may, in its discretion from time to time, enlarge such period, even though the 
period originally fixed or granted may have expired. 

 

          Court Decisions 
Scope-Exercise of discretion in extending time for payment of court-fee, being 

neither arbitrary nor capricious, held, not to be lightly interfered with. P L D 1985 Lah. 
448 

Affidavit filed with petition for leave to defend not attested. Effect of. District 
Judge became unmindful of fact that defendant could be asked there and then to get 
affidavit attested or could extend reasonable time for such attestation, under his powers 
defined by section 148 CPC. Defendant is burdened with decree of Rs. 22,000/- because 
affidavit ob petition has not attested. Hastily imparted justice denying substantial right to 
party is equally justice denied. Impugned decree dated 12,6.1994 not sustainable. Appeal 
accepted and case remanded for affording opportunity to defendant to get his affidavit 
attested. PLJ 1996 Pesh. 44 = 1996 CLC 1571. 
 

Order of Court to make good such deficiency-Word "contumacy" in context 
used in general dictionary sense and not as a word of art-Plaintiff, if allowed time to 
supply deficiency in court-fees under O. VII, . r. 11(c) as a matter of course and obligation 
and plaintiff fails to do so, and asks for more time without some justification that would 
amount to his being obstinate and stubborn in ignoring or defying requirement and 
authority of law-Repetition of such conduct by plaintiff amounts to contumacy. P L D 
1984 S.C 289  
P L D 1981 Lah. 261 approved.  

Failure of supply of proper court-fees in context of Court Fees Act, 1870 and S. 
149 and O. VII, r. 11(c), C. P. C. can at best be equated with non prosecution and not with 
non-institution or presentation of matter/ document nor with bar of limitation-
Considerations in this behalf for exercise of discretion under Ss. 148 & 149, C. P. C. and 
relevant provisions of Court Fees Act, 1870 should be different from those under S. 5, 
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Limitation Act, 1908-Held, when considering options for exercise of discretion for grant 
of time for supply of deficiency in court-fees considerations relevant to bar of limitation 
to be taken into account.-  

The failure to supply proper court-fee in the context of the Court Fees Act and 
section 149. and Order V1I, rule 11(c), C. P. C. can at best be equated with non-
prosecution and not with non-institution or presentation of the matter/document nor 
with the bar of limitation. Accordingly, considerations in that behalf for exercise of 
discretion under sections 148, 149, and the relevant provisions of Court Fees Act should 
be different from those under section 5 of the Limitation Act, which in any case does not 
apply to the suits. To apply the latter to the former cannot be justified on any rule of 
interpretation.  

When considering the options for exercise of discretion for grant of time for 
supply of deficiency in the court-fee, considerations relevant to bar of limitation shall not 
be taken into account. P L D 1984 S.C 289  

P L D 1983 S C 227 and P L D 1984 S C 157 re-affirmed 
Summary suit for recovery of loan. Application for leave to appear and defend 

suit. Non-filing of affidavit. Effect of. A bare reading of Order XXXVTI Rule 3(1) would 
reveal that application for leave to appear and defend suit is to be supported by an 
affidavit. Form of summons under Order XXXVII C.P.C. also speaks of affidavit. Failure 
on part of defendant to file affidavit or declaration, no doubt, is non-compliance of Rule 
74(l)(c) of Sindh Chief Court Rules, but is always in discretion of Court under Section 148 
C.P.C. to accept a belated affidavit filed by a defendant. Distortion must be liberally 
granted in favour of defendant in a summary suit and he should not be debarred from 
setting up his defence under Order XXXVII Rule 3 C.P.C. unless Court is satisfied that he 
has no other object but to delay or defeat proceedings or harass plaintiff.  PLJ 1994 Kar. 
222 = PLD 1993 Kar. 661 = NLR 1994 CLJ 194. 

 
149.  Power to make up deficiency of Court-fees.-Where the whole or 

any part of any fee prescribed for any document by the law for the time being in 
force relating to Court-fee has not been paid, the Court may, in its discretion at 
any stage, allow the person by whom such fee is payable, to pay the whole or 
part, as the case may be, of such Court-fee and upon such payment, the 
document, in respect of which such fee is payable, shall have the same force and 
effect as if such fee had been paid in the first instance. 

 

          Court Decisions 
Grant of time to make up deficiency-Combined effect of O. VII, r. 11 and S. 149, 

C. P. C.-Court must first grant time to make up deficiency -Party failing to comply-Court 
can reject plaint at any stage of suit or receive fee afterwards. 1980 C L C 1124 

Plaint, held, is a plaint even if not properly stamped. P L D 1984 S.C 289  



130                             The Code of Civil Procedure, 1908                               
Contents 

 
Scope-Exercise of discretion in extending time for payment of court-fee, being 

neither arbitrary nor capricious, held, not to be lightly interfered with. P L D 1985 Lah. 
448 

 
Exercise of discretion under S. 149, C. P. C.-Plaintiff being guilty of contumacy 

and acting in positive mala fides manner in regard to deficient court-fee may be refused 
discretion of Court under S. 149, C. P. C.-Court on discovery of an omission/error in 
valuation or deficiency in court-fee, shall acting under O. VII, r. 11(b), (c) allow time to 
plaintiff to make correction and supply deficiency and plaint in that case, shall be 
deemed to have validly been filed on date of original presentation notwithstanding fact 
that court-fee was supplied after expiry of period of limitation-Plaintiff, if guilty of 
contumacy or commits positive act of mala fides, plaintiff could be, held, disentitled to 
further exercise. P L D 1984 S.C 289  

 
Deficiency, making up of - Without first granting time to plaintiff to supply 

deficient court-fee it is not lawful to reject a plaint--Order VII, r. 11(c), C. P. C. being a 
penal provision to be construed strictly-Such provisions not to be resorted to unless 
conditions for exercise of such drastic power were satisfied Mandatory and obligatory for 
Court to grant time under O. VII, r. 11(c), C. P. C. whether occasion arises at very 
institution of plaint or at a later stage-Time, if to be allowed as obligation under O. VII, r. 
l 1(c), C. P. C., discretion element in S. 149, C. P. C. or for that matter S. 28, Court Fees 
Act, 1870, cannot be interjected in that. 

It is not lawful to reject a plaint under Order VII, rule 11(c), C.P.C. without first 
granting time to the plaintiff to supply the deficient court-fee. Order VII, rule 11 is in a 
way a penal provision and shall be construed strictly so as not to be resorted to unless the 
conditions for exercise of such drastic power are satisfied. In the clause relevant here 
namely (c) it is provided that the plaint shall be rejected thereunder only when after the 
grant of requisite time the plaintiff has failed to supply the required/specified court-fee. 
Thus, it is mandatory and obligatory for the Codrt to grant time under clause (c). The 
question of discretion does not arise. And it is so whether the occasion arises at the very 
institution of the plaint of at a later stage. 

If as afore-explained .time is to. be allowed as an obligation under Order VII, rule 
11(c), then the question arises as to how the 'discretion' element in section 149, C. P. C. or 
for that matter section 28, Court Fees Act can be interjected in it. It cannot be. P L D 1984 
S.C 289  
 

Power of Court to grant time-Section 149 and O. VII, r. 11, C. P. C. give wide 
powers to an Appellate Court to grant time to pay requisite court. fee on memorandum 
of appeal-Power of granting time no doubt discretionary, yet discretionary powers not to 
be exercised in an arbitrary manner so as to deprive a litigant of his valuable right. 1980 
C L C 1124 
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Deficiency in court-fee-Discretion vested in Courts to reject a suit or a 

memorandum of appeal for failure to make up deficiency in court-fees-Not to be 
exercised arbitrarily or in a fanciful manner but in a judicious manner keeping in view 
all circumstances of case, so as to advance ends of justice and period originally granted 
for making up deficiency may if necessary be extended in interest of justice.- 1980 C L C 
1124 

149 C.P.C. applies to a case in which whole of Court-fee is unpaid, apart from a 
case in which a part only of fee is unpaid. This section confers in view of its phraseology, 
a discretionary power which is exercisable at any stage- If Section 149 is read in isolation 
argument that a Court is bound to give at least one opportunity to a defaulting party 
cannot be sustained. However, clauses (b) and (c) of O. VII ofR. 11 C.P.C. do require that 
a plaint cannot be rejected unless at least one opportunity is given to defaulting party, by 
fixing a time for compliance of order. A close look at two provisions would show-that S. 
149 C.P.C- is a general provision which deals with all categories of cases but clauses (b) 
and (c) ofO. VII R- 11 only deal with two given situations. Clause (b) deals with a 
situation where relief claim is under-valued, while clause (c) caters to a situation were 
relief claimed is properly valued but plaint is written upon insufficient stamp-paper. 
Plain interpretation, there is that in situations falling in clauses (b) and (c) of 0. VII R. 11 
requirement of giving one opportunity is mandatory and if a case does not fall in any of 
two categories power would be discretionary. Weight of authority is that in a case falling 
under Section -149. unless plaintiff or appellant is guilty of contumacy or positive 
malafide, he should be allowed to pay Court-fee. PLJ 1999 SC (AJK) 315. 

 
Change of law effected by Punjab Finance Act, 1973, S. 8 was of only regulatory 

and procedural type and no one has a vested right in any particular procedure-Court-fee 
leviable on first appeal in such case to be calculated in accordance with Punjab Finance 
Act, 1973 and not law which prevailed at time of filing of suit at a tine earlier to said 
amendment Court-fees paid at time of filing suit, held, deficient for appeal in 
circumstances. P L D 1984 S.C 289  

 
Enlargement of time - Memorandum of appeal insufficiently stamped-Appellant 

making no effort to make up deficiency within period of limitation and showing no cause 
for extension of time, held, appeal could be deemed to be filed only when and on day 
deficiency of court-fee made up. P L D 1981 Lah. 293  

 
Dismissal of pre-emption suit on account of deficiency in court-fee--Validity--

Court did not itself reckon any amount to be able to determine deficiency in court-fee nor 
did it specify assumed deficiency nor provided any opportunity to plaintiffs for payment 
of any more court-fee--No question of limitation was involved where plaintiffs had made 
good deficiency in court-fee in accordance with order of the Court--Payment of court-fee 
in accordance with the order of Court would have the same force and effect as if payment 
of such fee had been made in the first instance. 1993 M L D 30 

AIR 1918 PC 188 and PLD 1984 SC 289 rel. 
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Limitation Factor:-- Bar of limitation is not a factor in context of failure of a party 

to supply proper Court-fee and Court fees Act and Section 149 and Order VII Rule 11 of 
Code of Civil Procedure. Time allowed under limitation Act is retatable to presentation 
or institution and has nothing to do with question of payment of Court-fee which is dealt 
with in Court Fees Act and two provisions of Code of Civil Procedure under reference. 
Under Section 149 Court has been specially empowered to receive whole or part of 
Court-fee at any stage.  PLJ 1999 SC (AJK) 315. 

 As Validity of limitation not effected by deficient court-fee. P L D 1984 S.C 289  

I L R 32 Mad. 305 and I L R 29 All. 749 ref. 
Limitation to be saved in cases which law requires the Court to allow plaintiff to 

correct valuation of relief claimed in suit which must necessarily entail making up 
deficiency in stamp paper affixed on plaint-Time to be automatically enlarged in cases in 
which Court has discretion to grant time to pay whole or part of court-fee prescribed-
Plaintiff when required to correct valuation of relief claimed in suit, shall further be 
required to supply requisite stamp paper and on compliance, that shall have same force 
and effect as if such fee had been paid in first instance. P L D 1984 S.C 289  

 
Application for extension of time to make good deficiency-Grant of or refusal 

to extend time to make good deficiency in court-fee is within discretion of Court—A 
party guilty of- contumacy and committing a positive act of mala fides is not entitled to 
exercise of such discretion in his favour. 1989 M L D 231  

 
File of case not demonstrative of any contumacious or mala fide conduct of 

appellant in making good deficiency in court-fee-Appeal allowed and case remanded to 
first Appellate Court to give appellants an opportunity to make good deficiency in court-
fee and decide appeal on merits. 1989 M L D 231  

PLD 1984 SC 289 ref. 
 

Deficiency in court fee made good in terms of order of Court-Effect-Where 
proper court-fee was paid in terms of order of Court, document in respect of which such 
fee was payable, held, would have same force and effect as if such fee had been paid in 
first instance. P L D 1987 Quetta 33 

 
Court's discretion exercised under provision of S.149, Civil Procedure Code, 

cannot be interfered with by the High Court in exercise of its Constitutional jurisdiction-
Where Appellate Court had declined to exercise its discretion in favour of a party, High 
Court could not substitute that discretion in favour of that party in its Constitutional 
jurisdiction. 1990 M L D 68 
 

Deficiency in court-fee -Such deficiency made good by order of Court-Effect-
Deficiency in court-fee having been made good, plaint, held, got revalidated from time it 
was originally presented. P L D 1985 Lah. 448 
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 Court not to be bound in every case to require plaintiff to make good deficiency 

in Court-fee regardless of conduct of cause for non-supply of non-requisite Court-fee at 
the time of institution of suit. Discretion to require plaintiff to supply requisite stamp 
paper to be exercised as matter of course in cases where cause of action still subsist or no 
paper to be exercised as matter of course in cases where cause of action still subsist no 
right or defence of limitation yet accrues to opponent. PLJ 1984 Lah. 185. 

  Order passed at the back of defendant being not binding on him. such defendant 
to have every right to raise issue of deficiency in Court-fee.  PLJ 1984 Lah. 185. 

   
Appeal-Court-fee on memorandum of appeal affixed deficient, bona fide - Leave 

to appeal granted to consider question whether appellant should have been first called 
upon to make up deficiency in court-fee in appeal as would appear from provisions of O. 
VII, r. 11, C. P. C. read with S 149, C. P. C. though O. VII, r. 11 in terms not applicable to 
appeals but principles enshrined therein have been extended on basis of Ss. 107 & 149, C, 
P- C. 1984 S C M R 579 

 
Words "at any stage" clearly indicate the that limitation has nothing to do with 

exercise of discretion vested by that section. Words "at any stage" are used in Order VI 
Rule 17 of Code of Civil Procedure which deals with power of Court to allow 
amendment of pleadings. Without taking into consideration ground of limitation. When 
payment is made in consequence of permission granted by Court document shall have 
same force and effect as if such fee had been paid in first instance. PLJ 1999 SC (AJK) 315. 

 
No right accrues to opposite party due to non-payment of Court-fee. Object of 

securing Rev. for benefit of State and not to arm a litigant with a weapon of technicality 
to harass his opponent.   PLJ 1999 SC (AJK) 315. 

 
Conduct of plaintiff :-- Conduct of plaintiff in his failure to supply deficiency 

and asking for more time without any justification to amount to his being obstinate and 
stubborn in ignoring of defying requirement and authority of law while repetition of 
such conduct to amount to contumacy.  PLJ 1984 SC 263. 

  Conduct of plaintiffs as such not only to be obstinate but also negligent and 
actuated by mala fide. PLJ 1984 Lah. 185. 
 

Revision petition assailing such order filed after more than 6 months of passing 
of order. Such delay even not satisfactorily explained by petitioner. Held: There being no 
merit in revision, same to be dismissed.  PLJ 1984 Lah. 351. 
 

150.  Transfer of business.-Save as otherwise provided, where the 
business of any Court is transferred to any other Court, the Court to which the 
business is so transferred shall have the same powers and shall perform the same 
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duties as those respectively conferred and imposed by or under this Code upon 
the Court from which the business was so transferred. 

 
          151.  Saving of inherent powers of Court.-Nothing in this Code shall 
be deemed to limit pr otherwise affect the inherent power of the Court to make 
such orders as may be necessary for the ends of justice or to prevent abuse of the 
process of the Court. 

Court Decisions 
Scope—Exercise of inherent powers available to High court under S. 151, C.P.C 

should not affect the substantive rights of the party nor should defeat general principles 
of law—Such powers cannot be exercised to condone gross negligence on the part of the 
parties.  PLD 2003 Kar. 148 

Inherent powers of the court—provision of S. 151, C.P.C itself does not abridge 
or limit the inherent powers of the court to make any order whether a cause is pending 
before it or not. PLD 2003 SC (Aj&K) 14 In absence of specific provision in Code 
providing for procedure to deal with particular situation. Court to be competent to pass 
such order as may be necessary to do justice between parties in circumstances of case 
unless there be some specific prohibition in law to pass such order.  PLJ 1984 Kar. 388. 
No doubt, civil court has inherent powers to make orders which may be necessary to 
secure ends of justice or to prevent abuse of process of law. One condition precedent for 
exercise of powers under Section 151 is that there should be no other adequate remedy 
available or there should be no other provision in C.P.C. provided for intended object. 
Trial court is of opinion that evidence has to be recorded to determine point in issue. 
Orders passed by trial court on two applications, do not require any interference.  PLJ 
1995 Kar. 323 = NLR 1995 CLJ 611 = PLD 1995 Kar. 416. 
 Remand of case in exercise of inherent residuary powers under S. 151 C.P.C. 
Instance which would enable Court to remand case in its inherent jurisdiction were 
quoted by High Court.  PLJ 1999 Lah. 1191. 

 
In such cases of wrongdoings merits of the dispute or the stage of the 

proceedings, i interlocutory or final, were irrelevant. All that needed to be considered 
was the nature of corrective measures to uphold and maintain the majesty of law. PLJ 
1999 Kar. 263 = 1998 CLC 1872. 
 
 

Marking of exhibits—Certain documents were sought by the plaintiffs to be 
produced in evidence which neither their counsel produced at the time of evidence while 
recording evidence—Merely because the documents found mention in the affidavits-in-
evidence, such documents found mention in the affidavits-in-evidence, such documents 
could not be deemed to have been received in evidence—Plaintiffs could not be absolved 
of responsibility to get documents properly exhibited, as the same would provide an 
opportunity to the other side to raise objection with regard to the admissibility and 
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genuineness or otherwise of the documents sought to be tendered in evidence – Court 
was not bound to exhibit the documents itself—Counsel for plaintiffs, in the present case, 
had not acted in a diligent manner—High Court did not allow to produce the documents 
in evidence and the contention of the plaintiffs was baseless, contrary to the facts, 
perverse and misconceived—Application was dismissed in circumstances.  PLD 2003 
Kar. 148 

 Application for leading of additional evidence. Whenever important 
evidence having a material bearing on the merits of the suit is subsequently discovered 
there are three courses open; (a) to apply for admission of fresh evidence before 
judgment; (b) to apply for review of judgment after it has been pronounced; or (c), to 
appeal from judgment and apply for admission of additional evidence. Appellant had 
adopted the latter course. A party to proceedings can only lead such evidence as is not 
inconsistent with pleadings. Appellant/defendant in his written statement has clearly 
admitted that respondent/plaintiff was a sunni Mulsim as claimed by him in plaint. As 
such no issue was framed by trial court on that question as the same never arose from the 
pleadings of parties. At this stage if the listed application is granted, it will amount to 
allowing the appellant to lead evidence which is at variance with his own pleadings.   
PLJ 1997 Kar. 41 = 1997 MLD 765. 
 

 Essentials. In order to invoke provisions of S. 151, C.P.C.. it was to be shown 
that there was no other relevant provision in the Code and that invocation of S. 151, 
C.P.C. would meet ends of justice. Application under S. 151. C.P.C. was to be filed in a 
pending proceedings and said application could not be maintained independent of any 
proceedings. For exercising powers under S. 151, C.P-C. it was a pre-condition that Court 
exercising such powers possessed jurisdiction. Use of powers by Court could not be 
resorted to' independently as same could be used only in aid of jurisdiction specified in 
Civil Procedure Code.  PLJ 2000 Kar. 180 = PLD 2000 Kar. 31. 

 

152.  Amendment of judgments, decrees or orders.-Clerical or 
arithmetical mistakes in judgments, decrees or orders or errors arising therein 
from any accidental slip or omission may at any time be corrected by the Court 
either of its own motion or on the application of any of 'the parties. 
 

          Court Decisions 
Trail Court has ample powers to rectifying any wrong or to pass any appropriate 

order whether a cause was pending before it or not. PLD 2003 SC (AJ&K) 14 
Correction of decree, application for—Scope and limitation—Application under 

S. 152, C.P.C could be moved at any time for correction of clerical or arithmetical mistake 
in judgment, decree or orders or errors arising therein from any accidental slip or 
omission. Court could at any stage correct clerical or arithmetical mistake in its judgment 
under S. 152, C.P.C – Non-grant of interest would not come under purview of 
“omission”.   PLD 2003 Pesh. 66 
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Accidental omission or slip. Scope of S. 152. Plain assertion of Petitioner/vendee 

is that in narration portion inclusion of qualifications of being owner in estate is clerical 
mistake. However, S. 152 of C.P.C- does not help him because this section permits 
correction of clerical or arithmetical mistakes or errors arising by accidental slip or 
omission. No amendment of proposed type is permissible under section 153 of C.P.C. If 
application for proposed amendment is held to be maintainable then there may not Ie 
administrative chaos in an judicial field. PLJ 1997 Lah. 1868 = 1998 CLC 456. 

Applicability. Provision of S. 152 C.P.C. deals with situation where there was 
clerical mistake in judgments, decrees or orders. There was no such mistake in judgment 
and decree of Court passed on specified date in as much as claim of respondent was 
decreed in its totality, therefore, respondent could not avail benefit of S- 152 C.P.C.   PLJ 
2000 Pesh 157 = PLD 2000 Pesh. 20. 

 Application for amendment after 8 years. Modification. S. 152 CPC provides that 
Court which has passed judgment may suo moto correct any arithmetical or accidental 
slip. None of statutes has provided any limitation on exercise of a court to suo moto 
exercise its power. Even if there would have been no application, trial Court was 
competent to correct error. PLJ 1997 Kar. 1157 = 1997 MLD 2847 

 
Error which is clerical in nature was clearly committed by Court while passing 

decree and as such question of limitation does not arise.  PLJ 1993 Lah. 17 (DB). 

 
Power not available if mistake is anterior to proceedings and means to correct 

deeds on which suit based. PLJ 1978 Lah. 320. 

 
No mistake about identity of property but mis description crept into plaint for no 

mistake on part of plaintiff applicant. Amendment in plaint allowed and decree, ordered, 
to be Corrected accordingly. R. 17, O.VI,. C.P.C.  PLJ 1979 Lah. 320. 

 
153.  General power to amend.-The Court may at any time, and on such 

terms as to costs or otherwise as it may think fit, amend any defect or error in 
any proceeding in a suit; and all necessary amendments shall be made for the 
purpose of determining the real question or issue raised by or depending on 
such proceeding.  

 

         Court Decisions 
Trail Court has ample powers to rectifying any wrong or to pass any appropriate 

order whether a cause was pending before it or not. PLD 2003 SC (AJ&K) 14 

Amendments :-- Unsurmountable, technicalities, if found to obstruct cause of 
justice, must be avoided- Correction of errors need not always amount to amendment of 
pleading- In circumstances correction of mistakes allowed in High Court. PLJ 1988 Lah. 
97. 
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Misdescription of a party in plaint. Suit for pre-emption was dismissed by Trial 

Court on that ground. Appellate Court allowed amendment of plaint and ordered 
substitution of correct name in place of wrongly described name and on basis of evidence 
on record decreed suit. High Court dismissed appeal against. judgment and decree of 
Appellant Court- Validity- Non-mentioning of correct name at the best could be 
considered as a lapse or omission and amounts to mis-description of a party which was 
always subject to correction and by invoking S. 153 of C-P.C. such omission could be 
corrected in that. Technicalities should not be allowed to stand in the way of justice. 
Independent of express jurisdiction conferred on Courts by S. 153 of C.P.C. Court also 
possessed inherent powers for allowing incorrect description of a party in the pleading to 
be corrected. Such bonafide mistake or mis-description can be .rectified at any time as no 
time limit whatsoever has been specified under S. 153 C.P.C- Respondents (plaintiffs) 
could not be knocked out on ground of partial pre-emption as bonafide mistake could 
not furnish any base for formation of such extreme view. Provisions of O.I. R. 10 and 
Order VI, R. 17 C.P.C. have no nexus with the controversy in question, and only relevant 
provisions as contained in S. 153 C.P.C. could be invoked to clarify such anamolous 
condition which had rightly been invoked for rectifying such error. Judgments and 
decrees granted by Appellate Court and the High Court being based on correct 
proposition of law and fact, leave to appeal was refused.   PLJ 2001 SC 201 = 
PLD2001SC209. 
 

Appeal against respondents including one dead person. Legal representatives 
of deceased respondent Application for bringing them on record. Whether District Judge 
was competent to bring legal representatives on record. Said Muhammad (defendant in 
suit) died after hearing of arguments in suit. Suit cannot be regarded to have abated on 
that score-Before District Judge, it was an appeal against a dead person, but he treated 
application as one under Order XXII Rule 4 of C.P.C.. It cannot be said that appeal was 
pending at time of death of Said Muhammad to attract provisions of Order XXII Rule 4. 
High Court observed that even if power under Section 153 of C.P.C. is exercised, delay 
being on account of gross negligence, cannot be condoned. Power under Section 153 
being exercisable at any time, there is no question of limitation and whether delay of 3 
months and 26 days is a gross negligence or not. it is a question to be determined by 
District Judge. Appeal accepted and case remanded for decision of appeal.   PLJ 1994 SC 
(AJK) 53 = 1994 MLD 1843. 

 
No time limit has been specified, so Bona fide mistake or misdescription can be 

rectified at any time.  PLD 2001 SC 209 

 
 154.  1[Omitted] 

 
Legal Amendments 

1. Omitted by Ord. XXVII of 1981. 
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          155.  Amendment of certain Act. 1[Omitted] 
 
Legal Amendments 

1. Omitted by Ord. XXVII of 1981. 

 
          156.  1[Replead] . 

 
Legal Amendments 

1. Replead by the Second Repealing and Amending Act, 1914 (XVII of 

1914), S. 3 and Second Schedule. 

 
           157. Continuance of orders under repealed enactments.-Notifications 
published, declarations and rules made, places appointed, agreements filed, 
scales prescribed, forms framed, appointments made and powers conferred 
under Act VIII of 1859 or under any Code of Civil Procedure or any Act 
amending the same or under any other enactment hereby repealed shall, so far as 
they are consistent with this Code, have the same force and effect as if they had 
been respectively published, made, appointed, filed, prescribed, framed and 
conferred under this Code and by the authority empowered thereby in such 
behalf. 
 
          158.  Reference to Code of Civil Procedure and other repealed 
enactments.-In every enactment or notification passed or issued before the 
commencement of this Code in which reference is made to or to any Chapter or 
section of Act VIII of 1859 or any Code of Civil Procedure or any Act amending 
the same or any other enactment hereby repealed, such reference shall, so far as 
may be practicable, be taken to be made to this Code or to its corresponding Part, 
Order, section or rule. 
 

 
 

 


