
www.paklawyer.com  

 

 

 

THE 

CONSTITUTION OF ISLAMIC REPUBLIC OF  

PAKISTAN, 1973 
 

12th  April, 1973 

Preamble : --  

Whereas sovereignty over the entire Universe belongs to Almighty Allah 

alone, and the authority to be exercised by the people of Pakistan within the limits 

prescribed by Him is a sacred trust;  

And whereas it is the will of the people of Pakistan to establish an order:- 

Wherein the State shall exercise its powers and authority through the 

chosen representatives of the people;  

Wherein the principles of democracy, freedom, equality, tolerance and 

social justice, as enunciated by Islam, shall be fully observed;  

Wherein the Muslims shall be enabled to order their lives in the 

individual and collective spheres in accordance with the teachings and 

requirements of Islam as set out in the Holy Quran and Sunnah;  

Wherein adequate provision shall be made for the minorities freely to 

profess and practise their religions and develop their cultures;  

Wherein the territories now included in or in accession with Pakistan and 

such other territories as may hereafter be included in or accede to Pakistan shall 

form a Federation wherein the units will be autonomous with such boundaries and 

limitations on their powers and authority as may be prescribed;  

Therein shall be guaranteed fundamental rights, including equality of 

status, of opportunity and before law, social, economic and political justice, and 

freedom of thought, expression, belief, faith, worship and association, subject to 

law and public morality;  

Wherein adequate provision shall be made to safeguard the legitimate 

interests of minorities and backward and depressed classes;  

Wherein the independence of the judiciary shall be fully secured;  
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Wherein the integrity of the territories of the Federation, its independence 

and all its rights, including its sovereign rights on land, sea and air, shall be 

safeguarded;  

So that the people of Pakistan may prosper and attain their rightful and honoured 

place amongst the nations of the World and make their full contribution towards 

international peace and progress and happiness of humanity :  

Now, therefore, we, the people of Pakistan,  

Cognisant of our responsibility before Almighty Allah and men;  

Congnisant of the sacrifices made by the people in the cause of Pakistan;  

Faithful to the declaration made by the Founder of Pakistan, Quaidi-Azam 

Mohammad Ali Jinnah, that Pakistan would be a democratic State based on 

Islamic principles of social justice;  

Dedicated to the preservation of democracy achieved by the unremitting struggle 

of the people against oppression and tyranny;  

Inspired by the resolve to protect our national and political unity and solidarity by 

creating an egalitarian society through a new order;  

Do hereby, through our representatives in the National Assembly, adopt, enact 

and give to ourselves, this Constitution.  

 

 

PART I 

Introductory 
 

1. The Republic and its territories: -- (1) Pakistan shall be a Federal 

Republic to be known as the Islamic Republic of Pakistan, hereinafter referred to 

as Pakistan.  

(2)  The territories of Pakistan shall comprise  : ---   

(a) the Provinces of Baluchistan, the North-West Frontier, the 

Punjab and Sind;  

(b) the Islamabad Capital Territory, hereinafter referred to as 

the Federal Capital;  

(c) Federally Administered Tribal Areas; and  
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(d) such States and territories as are or may be included in 

Pakistan, whether by accession or otherwise.  

(3) [Majlis-e-Shoora (Parliament)] may by law admit into the Federation 

new States or areas on such terms and conditions as it thinks fit. 

 

2. Islam to be a State religion: -- Islam shall be the State religion of 

Pakistan.  

 

2A. The Objectives Resolution to form part of substantive provisions: 

--  The principles and provisions set out in the objectives Resolution reproduced 

in the Annex are hereby made substantive part of the Constitution and shall have 

effect accordingly.  

 

Court Decisions 

Repugnancy to injunctions of Islam. Provision of S. 7, Muslim Family 

Laws Ordinance 1961, having been declared against injunctions of Islam, its 

effect. Well established, Islamic injunctions are not in any way  Subsequent to 

general and common law of the land. Even Art, 2-A of the constitution read with 

objection resolution and S. 4 of Enforcement of Shariat Act 1991, has continued 

to keep Islamic Laws at a higher level to other general laws of the country. Oral 

talaq, was thus, binding inspite of its non-compliance with requirements of S. 7 of 

Muslim Family Laws Ordinance, 1961.  P.L.J. 2000 Qiietta 73 = PLD2000 Qta. 

46.. 

Application for mutation. Oral gift inclusive of acceptance and delivery 

of possession to sons (Petitioners), Application for mutations pursuant to gift in 

respondent's record. Rejection of. A person may dispose of whole any part of his 

property by way of gift in his life time and for  Such purpose, formality of 

registration under Registration Act, 1908 is not a pre-requisite, but" pre-requisites 

of a valid gift are, declaration by donor, acceptance by donee and delivery of 

possession of corpus. A Muslim donor, however, may record a formal declaration 

orally or  Subscribe to a memorandum in writing. Neither any local authority nor 

Government itself can disregard a transaction  Such as a gift etc., which satisfies 

requirements of Muslim Personal Law. Gift made by deceased without mutation 
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in his name, cannot be called imperfect. Deceased had clear cut rights in property. 

He could transfer those rights  Subject to necessary formalities being complied 

with and that is precisely what he did.  P.L.J.1998 Kar. 322 = PLD 1998 Kar. 

251. 

 

Levy and enhancement of court fee. Petition disposed of with following 

directives Concerned Officers of Lah. High Court will accept plaints, 

writtenstatements, pleadings, sell ofTs or counter-claims, memoranda of appeals 

or cross objections presented Or filed in Lah. High Court Lah. with court fees 

affixed on  Such documents payable under Court Fee Act, 1870 (as applicable to 

Punjab. Province) ignoring the amendment by Sections 4 and 6 of Punjab Finance 

Act, 1996, as if these two sections were not enacted; Similar directive be Issued 

to all courts  Subordinate to Lah. High Court, Lah. and exercising civil 

Jurisdiction.    P.L.J.1997 Lah. 1089 = PLD 1997 Lah. 434 = NLR 1997 Civil 

677. 

 

Ribbah , plaintiffs  Suit could not have been decreed with interest  Such 

plea would merit dismissal simply on the ground that in view of Art. 203-G of the 

Constitution, High Court has got not Jurisdiction to dilate upon question of 

"Ribbah' and that Judgment of Federal Shariat could PLD 1992 F. S.C . 445 

relied upon by appellant was pending before  S.C .operation whereof was in 

abeyance. Trial Court was thus, well within its rights to impose interest qua 

amount in question. Appellant having failed to point out any infirmity committed 

by Courts below as also misreading or non-reading being non apparent on face of 

record. High Court having limited Jurisdiction in terms of S. 100 C.P.C. could not 

disturb findings recorded by those Courts.  P.L.J.2000 Lah. 1370. 

 

 3. Elimination of exploitation: -- The State shall ensure the elimination 

of all forms of exploitation and the gradual fulfilment of the fundamental 

principle, from each according to his ability to each according to his work.  

 

4. Right of individuals to be dealt with in accordance with law. etc.: -- 

(1)  To enjoy the protection of law and to be treated in accordance with law is the 
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inalienable right of every citizen, wherever he may be, and of every other person 

for the time being within Pakistan.  

(2)   In particular  : ---   

(a) no action detrimental to the life, liberty, body, reputation or 

property of any person shall be taken except in accordance 

with law;  

(b) no person shall be prevented from or be hindered in doing 

that which is not prohibited by law; and  

(c) no person shall be compelled to do that which the law does 

not require him to do.  

Court Decisions 

Obligation of public functionaries - Duty and obligation of the public 

functionaries to act in accordance with law without fear, favour and nepotism - 

Constitution was a commitment of the nation and it was the duty of each and 

every citizen including the public functionaries to discharge the duty in obedience 

to Constitution and law by virtue of Art.5(2) of the Constitution of Pakistan - 

Nobody was above the Constitution, 2001 CLC 1680  

PLD 1975 SC 383 ref. 

Disqualification of petitioners as Member of Provincial Assembly, 

declaring his seat vacant and directing bye-election by Chief Election 

Commissioner. Validity. Reference of petitioners disqualification under Art. 63-

A of the Constitution was moved by President of Political party, who transmitted 

the same to Chief Election Commissioner who was obliged to disqualify 

petitioner, declared his seat vacant and ordered bye-election. Cheif Election 

Commissioner, however, had not examined and considered the case in the light of 

Art. 63-A of the Constitution in its true perspective. Questions raised by both 

parties being questions of fact, same could not be settled without further probe.  

S.C . thus, formulated points, wherein Chief Election Commissioner was directed 

to hear the case afresh in the light of points formulated by the  S.C . which 

required him to consider entitlement of petitioner to protection of Art. 4 of the 

constitution which he had ignored to consider while making impugned order; he 

had omitted from his consideration that provisions of Qanun-e-Shahadat were 

applicable to proceedings under Art. 63-A of the Constitution and that burden of 
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proof was on the party who had sought disqualification; that he did not determine 

whether or not Jurisdictional fact in terms of Art. 63-A of the Constitution existed 

in order to disqualify petitioner. None of facts in terms of Art. 63-A of the 

Constitution either existed or were proved in terms of Art. 63-A of the 

Constitution. Chief Election Commissioner erred in law in not taking into' 

consideration S. 27of General Clauses Act, 1897 which required president of 

concerned party to pass speaking order. Chief Election Commissioner omitted 

from consideration that appeal of petitioner had not been decided by the President 

of-the party himself. Press clipping against petitioner had been interpreted by 

Chief Election Commissioner in violation of law pronounced by  S.C . in 1998 

SCMR 1873. Role of Speaker had not been considered by Chief Election 

Commissioner who had acted as post office without applying his independent 

mind. Cheif Election Commissioner did not ensure that President of concerned 

party and speaker had acted Justly, fairly, legally and equitably while dealing 

with petitioners disqualification. Chief Election Commissioner was directed to 

allow parties to produce evidence which they wished to produce and decide the 

matters afresh in the light of evidence on record.  P.L.J.2000 Pesh. 97. 

 

Allegation of discrimination - Authorities directed the petitioner and 

other contractors to ensure that the products of a certain manufacturer only were 

to be sold in the Dining Car - Petitioner in his Constitutional petition challenged 

the vires of the orders of the Authorities on ground of discrimination - Authorities 

as a policy matter passed order not only for the petitioner, but for all the 

contractors who were, nine in number and all other contractors except petitioner, 

had accepted the instructions by Authorities - Question of discrimination, in 

circumstances, would not arise - Policy matter was accepted by other eight 

contractors, which was determined with reference to the domestic need, their 

priorities and multitudes of other factors of which the Authorities were the sole 

arbiter in exercise of their executive authority--High Court declined interference 

in circumstances, 2001 CLC 1680  

PLD 1997 SC 342 ref.  
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5. Loyalty to State and obedience to Constitution and law: -- (1)   

Loyalty to the State is the basic duty of every citizen.  

(2)  Obedience to the Constitution and law is the [inviolable] obligation of 

every citizen wherever he may be and of every other person for the time being 

within Pakistan.  

 

6. High treason: -- (1)   Any person who abrogates or attempts or 

conspires to abrogate, subverts or attempts or conspires to subvert the 

Constitution by use of force or show of force or by other unconstitutional means 

shall be guilty of high treason.  

(2)   Any person aiding or abetting the acts mentioned in clause (1) shall 

likewise be guilty of high treason.  

(3)  [Majlis-e-Shoora (Parliament)] shall by law provide for the 

punishment of persons found guilty of high treason.  

 

 

 

PART II 

Fundamental Rights and Principles of Policy 
 

7. Definition of the State: --In this Part, unless the context otherwise 

requires, "the State" means the Federal Government, [Majlis-e-Shoora 

(Parliament)], a Provincial Government, a Provincial Assembly, and such local or 

other authorities in Pakistan as are by law empowered to impose any tax or cess.  

 

 

Chapter 1 

FUNDAMENTAL RIGHTS 
 

8. Laws inconsistent with or in derogation of Fundamental Rights to 

be void: --(1) Any law, or any custom or usage having the force of law, in so far 
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as it is inconsistent with the rights conferred by this Chapter, shall, to the extent of 

such inconsistency, be void.  

(2)   The State shall not make any law which takes away or abridges the 

rights so conferred and any law made in contravention of this clause shall, to the 

extent of such contravention, be void.  

(3)   The provisions of this Article shall not apply to: ---   

(a) any law relating to members of the Armed Forces, or of the 

police or of such other forces as are charged with the 

maintenance of public order, for the purpose of ensuring 

the proper discharge of their duties or the maintenance of 

discipline among them; or  

(b) any of the  

(i) laws specified in the First Schedule as in force 

immediately before the commencing day or as 

amended by any of the laws specified in that 

Schedule;  

(ii)  other laws specified in Part I of the First Schedule;  

and no such law nor any provision thereof 

shall be void on the ground that such law or 

provision is inconsistent with, or repugnant to, any 

provision of this Chapter.  

(4) Notwithstanding anything contained in paragraph (b) of clause (3), 

within a period of two years from the commencing day, the appropriate 

Legislature shall bring the laws specified in [Part II of the First Schedule] into 

conformity with the rights conferred by this Chapter:  

Provided that the appropriate Legislature may by resolution extend the 

said period of two years by a period not exceeding six months.  

Explanation: --- If in respect of any law [Majlis-e-Shoora (Parliament)] is 

the appropriate Legislature, such resolution shall be a resolution of the National 

Assembly.  

(5)  The rights conferred by this Chapter shall not be suspended except as 

expressly provided by the Constitution.  
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9. Security of person: -- No person shall be deprived of life or liberty 

save in accordance with law.  

 

Court Decisions 

Security of person - Financial aid from Baitul Maal - Darul Aman being 

an institution providing shelter to homeless and destitute women was faced with 

the Issue of security of the women taking refuse in the institution and also 

required an amount of Rs.20 per woman per day for the maintenance of the 

women - Women who sought shelter at Darul Aman faced very controversial and 

critical situation, and enmity between two litigating parties and sometimes they 

were under extreme danger of loss of human life - Institution was established 

under a private organization but from the last decade it was being patronized by 

the Social Welfare Department of Government, high ranking officers of 

Government who could conduct raids and check and examine the working of the 

institution - Grievance of the Institution was that the Government had not 

provided security arrangements to the womenseeking shelter in the institution and 

financial aid for a  Sum of Rs.20 per woman per day be provided to the institution 

- Contention of the Authorities was that they had no funds to provide  Such 

arrangements -  Validity -  State is responsible for safeguarding liberty, freedom 

and human life of an individual - Safety of the shelterless women was a duty cast 

upon the Government. High Court, therefore, directed the Authorities to make 

available the police protection to the institution after amending the relevant rules 

and to provide security measures to Darul Aman and all  Such institutions 

established for the purpose and Government should pay a  Sum of Rs.20 per 

woman per day who were provided shelter at Darul Aman and the amount be paid 

from Bait-ul-Mall - Constitutional petition was allowed accordingly. PLD 2003 

Lah. 53 
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Question of facts:--- High Court generally reluctant in entertaining 

Constitutional petition involving disputed question of facts. Interpretation of rules 

and not any disputed question of involved in case. Held: High Court to be 

competent to exercise writ Jurisdiction.  P.L.J.1-984 Kar. 147. 

 

Construction of Kala Bagh Dam - Petitioner seeking direction to 

respondent in the matter of commencement and completion of Kala Bagh Dam 

Project - Contentions of petitioners were based on Art. 9 of the Constitution 

guaranteeing right of life to citizens of country - However, nature of project for 

alternating threats to  Sustenance of national agriculture and economy which 

ultimately means  Survival of entire populace on one hand and apprehended 

losses and damages in area in question, on the other hand need to be considered 

by Federal Government - Construction of  Such Dam ultimately being matter of 

policy to be devised by Federal Government, Court in  Such matter would not 

Issue specific direction particularly when matter was of highly technical nature.  

Matter in question, being matter of policy, writ petitions were disposed of 

with observation that Federal Government taking Provinces into confidence, and 

keeping in mind national interest, welfare of citizens as also future generation 

would resolve  Such Issue.  P.L.J. 2002 Lah. 1209 

PLD 1994 SC 693 ref. 

 

10. Safeguards as to arrest and detention: -- (1) No person who is 

arrested shall be detained in custody without being informed, as soon as may be, 

of the grounds for such arrest, nor shall he be denied the right to consult and be 

defended by a legal practitioner of his choice.  

(2) Every person who is arrested and detained in custody shall be 

produced before a magistrate within a period of twenty-four hours of such arrest, 

excluding the time necessary for the journey from the place of arrest to the court 

of the nearest magistrate, and no such person shall be detained in custody beyond 

the said period without the authority of a magistrate.  

(3) Nothing in clauses (1) and (2) shall apply to any person who is arrested 

or detained under any law providing for preventive detention.  



www.paklawyer.com  

 

 

(4) No law providing for preventive detention shall be made except to deal 

with persons acting in a manner prejudicial to the integrity, security or defence of 

Pakistan or any part thereof, or external affairs of Pakistan, or public order, or the 

maintenance of supplies or services, and no such law shall authorise the detention 

of a person for a period exceeding [three months] unless the appropriate Review 

Board has, after affording him an opportunity of being heard in person, reviewed 

his case and reported, before the expiration of the said period, that there is, in its 

opinion, sufficient cause for such detention, and, if the detention is continued after 

the said period of [three months], unless the appropriate Review Board has 

reviewed his case and reported, before the expiration of each period of three 

months, that there is, in its opinion, sufficient cause for such detention.  

Explanation-I: In this Article, "the appropriate Review Board" means,  

(i) in the case of a person detained under a Federal law, a Board appointed 

by the Chief Justice of Pakistan and consisting of a Chairman and two other 

persons, each of whom is or has been a Judge of the Supreme Court or a High 

Court; and  

(ii) in the case of a Person detained under a Provincial law, a Board 

appointed by the Chief Justice of the High Court concerned and consisting of a 

Chairman and two other persons, each of whom is or has been a Judge of a High 

Court.  

Explanation-II: The opinion of a Review Board shall be expressed in 

terms of the views of the majority of its members.  

(5) When any person is detained in pursuance of an order made under any 

law providing for preventive detention, the authority making the order shall, 

[within fifteen days] from such detention, communicate to such person the 

grounds on which the order has been made, and shall afford him the earliest 

opportunity of making a representation against the order:  

Provided that the authority making any such order may refuse to disclose 

facts which such authority considers it to be against the public interest to disclose.  

(6) The authority making the order shall furnish to the appropriate Review 

Board all documents relevant to the case unless a certificate, signed by a Secretary 

to the Government concerned, to the effect that it is not in the public interest to 

furnish any documents, is produced.  
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(7) Within a period of twenty-four months commencing on the day of his 

first detention in pursuance of an order made under a law providing for preventive 

detention, no person shall be detai- ned in pursuance of any such order for more 

than a total period of eight months in the case of a person detained for acting in a 

manner prejudicial to public order and twelve months in any other case:  

Provided that this clause shall not apply to any person who is employed 

by, or works for, or acts on instructions received from, the enemy  [or who is 

acting or attempting to act in a manner prejudicial to the integrity, security or 

defence of Pakistan or any part thereof or who commits or attempts to commit any 

act which amounts to an anti-national activity as defined in a Federal law or is a 

member of any association which has for its objects, or which indulges in, any 

such anti-national activity.  

(8) The appropriate Review Board shall deter- mine the place of detention 

of the person detained and fix a reasonable subsistence allowance for his family.  

(9) Nothing in this Article shall apply to any person who for the time 

being is an enemy alien.  

 

Court Decisions 

Scope and extent - Conveyance of the grounds and  Substance on the 

basis of which the accused is arrested, is the first essential ingredient of S.24(d) 

of the National Accountability Bureau Ordinance, 1999 which is mandatory in 

nature and has to be complied with in letter and spirit as the same is based on the 

Constitutionally guaranteed right providing safeguards as to arrest and detention 

of a person embodied in Art.10 of the Constitution - Non-compliance of  Such 

provisions of the Constitution and the Ordinance would render the arrest and 

detention of the detenu illegal - Principles. Conveying the grounds and  

Substance on the basis of which the accused is arrested, is the first essential 

ingredient of section 24, National Accountability Bureau Ordinance, 1999 which 

is mandatory in nature and has to be complied with in letter and spirit as it is 

based on the Constitutionally guaranteed right providing safeguards as to arrest 

and detention of a person embodied in Article 10 of the Constitution, The first 

and foremost requirement of Article 10 of the Constitution of Pakistan is that any 

person who is arrested and detained has to be informed, as soon as may be, of the 
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grounds of his arrest and detention and no person can be arrested and detained in 

Custody without complying with the above requirement. The second requirement 

is that no person so arrested or detained can be denied the right to consult a legal 

practitioner of his choice for his defence. Non-compliance of the above 

requirements would be violative of the fundamental rights and Constitutional 

guarantees. Requirement of clause (2) of Article 10 is that the person arrested and 

detained in custody has to be produced before a Magistrate within 24 hours of his 

arrest excluding the time spent in journey, for obtaining a remand. Clauses (1)and 

(2) of Article 10 deal with punitive arrest and detention and restrictions have been 

imposed on the taw-making bodies not to make any law beyond the limits of the 

said provisions. The provisions of section 24(d) of the National Accountability 

Bureau Ordinance with regard to the arrest and detention of an accused and his 

production before a Magistrate or competent Court within a period of twenty-four 

hours for remand are synonymous with the provisions of Article 10(1) and (2) of 

the Constitution which provide safeguard and protection to personal liberty as the 

liberty of a person in a State, is inviolable. The expression 'as soon as may be' 

used both in Article 10(1) of the Constitution as well as in section 24(d) of the 

Ordinance means as soon as possible, as it is the first right of the person arrested 

and detained to know in black and white, as soon as possible, the grounds and  

Substance on the basis of which he has been arrested to enable him to be 

defended by a legal practitioner of his choice. The second right of the arrested 

and detained person is that he has to be produced before a Magistrate or the 

competent Court within 24 hours of his arrest for remand after excluding journey 

time, so as to ensure his protection. In the present Case, no doubt, the detenu was 

produced before the competent Court within 24 hours but the first condition of 

informing him, as soon as may be, of the grounds, and  Substance on the basis of 

which he was arrested, had not been complied with. The non-compliance of the 

aforesaid provisions of the Constitution and the Ordinance would render the 

arrest and detention of the detenu illegal. It is fundamental right of a person who 

is arrested or detained to know, both under the punitive as well as under the 

preventive laws, about the grounds and  Substance in black and white, on the 

basis of which he was arrested and detained. It is also his right to consult a legal 

practitioner of his choice for his defence and, he has to be produced before a 
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Magistrate within 24 hours excluding the time of journey for obtaining remand. 

2002 SCMR 1478  PLD 1966 SC 286 ref.  

 

11. Slavery, forced labour, etc., prohibited: --  (1) Slavery is non-

existent and forbidden and no law shall permit or facilitate its introduction into 

Pakistan in any form.  

(2) All forms of forced labour and traffic in human beings are prohibited.  

(3) No child below the age of fourteen years shall be engaged in any 

factory or mine or any other hazardous employment.  

(4) Nothing in this Article shall be deemed to affect compulsory service : -

--   

(a) by any person undergoing punishment for an offence 

against any law; or  

(b) required by any law for public purpose provided that no 

compulsory service shall be of a cruel nature or 

incompatible with human dignity.  

 

12. Protection against retrospective punishment: -- (1) No law shall 

authorize the punishment of a person : ---   

(a) for an act or omission that was not punishable by law at the 

time of the act or omission; or  

(b) for an offence by a penalty greater than, or of a kind 

different from, the penalty prescribed by law for that 

offence at the time the offence was committed.  

(2) Nothing in clause (I) or in Article 270 shall apply to any law making 

acts of abrogation or subversion of a Constitution in force in Pakistan at any time 

since the twenty-third day of March, one thousand nine hundred and fifty-six, an 

offence.  

 

Court Decisions 

Contentions raised on behalf of counsel for both parties are questions of 

law of public importance which also involve interpretation of constitution as also 

the Narcotic Act, 1997 and Narcotic Ordinance, 1995, therefore, leave to appeal 
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is accordingly granted to consider the same  - Till disposal of appeal, assets 

forfeited under impugned order shall not be alienated or disposed of in any 

manner  - 1999 PSC (Crl.)  S.C. (Pak) 684 

 

13. Protection against double punishment and self-incrimination: -- 

No person : ---   

(a) shall be prosecuted or punished for the same offence more than once; 

or  

(b) shall, when accused of an offence, be compelled to be a witness 

against himse1f  

 

Court Decisions 
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Plea of double jeopardy  -  Trial of accused under Control of Narcotic  

Substances Act, 1997 after their trial under the Customs Act, 1969  --  point in 

Issue was as to whether a person who had been tried by the Special judge, 

Customs and either acquitted or convicted for smuggling or being in possession 

of narcotics could be tried for the second time by the special judge under the 

Control of Narcotics being one and the same, the Constitution, S. 26 of the 

General Clauses Act, 1897 and S. 403 of Criminal Procedure code, 1898  -  Case 

pending against the accused were quashed accordingly. 2000 P.Cr.L.J 1002 

It is well established principle of criminal Jurisprudence that nobody can 

be compelled to be witness against him i.e., a person cannot be compelled to give 

evidence in very matter in which he is accused or is liable to be accused and then 

to base charge on  Such evidence, and at trial of accused, to use  Such evidence 

given as his statement tending to prove his guilt - Article 13of Constitution of 

Islamic Republic of Pakistan 1973 guarantees this right to an accused by way of 

fundamental right.  P.L.J. 2002 Cr.C. (Pesh.) 779 

 

Second trial for same offence - Dismissal of private complaint for non-

prosecution - Filing of second complaint -  Maintainability -  Accused persons 

were neither tried earlier nor were convicted or acquitted, the provisions of S.403, 

Cr. P. C. . & Art. 13 of the Constitution were not applicable in circumstances. 

PLD 2002  S.C . 687 
 

14. Inviolability of dignity of man, etc.: --(1) The dignity of man and, 

subject to law, the privacy of home, shall be inviolable.  

(2) No person shall be subjected to torture for the purpose of extracting 

evidence.  

 

Court Decisions 

Fundamental right  - Petitioner was arrested on 23/2/1999 by I.P/CIA 

during said at his house as 26 K.G Charas, was recovered from a drum being 

inside room of his house  -  It appears that law givers have coached S. 20 of the 

Act in  Such manner that it does not place a mandatory obligation upon 

investigating agency to obtain search warrants from the Special judge before 
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conducting a raid  -  All parts of a statute are required to be enforced in letter and 

spirit and no plea can be entertained that a particular part of a statute is redundant  

-  But from the language employed in a statute it can be gathered whether it is 

mandatory or directory in its nature - In section 20 of the Act word “may” has 

been used with reference to obtaining search warrants by the agency who 

intended to effect search of a house, place, premises or conveyance etc  -  It is 

also known principle of interpretation of statute that word “may” sometimes can 

be used as “shall”   -  But perusal of section 20 of the Act  Suggests that law has 

not prescribed consequences of conducted search without obtaining the warrants 

from special Court  -  It is directory in nature, therefore, depending upon facts 

and circumstances of each case if the investigating agency has not obtained 

search warrants from special judge before conducting raid in a house for  the 

recovery of narcotics, this reason alone would not be  Sufficient to vitiate the trial  

-  There is yet another important aspect of the case whether petitioner being a 

citizen was not entitled for the protection of Article 14 of Constitution  -  Object 

of conducting raid after obtaining warrants of search from the court is to ensure 

privacy of home of a citizen in whose house raid is conducted. 2000 PSC (Crl.) 

SC (Pak) 792 

 

15. Freedom of movement, etc.: --Every citizen shall have the right to 

remain in, and, subject to any reasonable restriction imposed by law in the public 

interest, enter and move freely throughout Pakistan and to reside and settle in any 

part thereof.  

 

16. Freedom of assembly: --Every citizen shall have the right to assemble 

peacefully and without arms, subject to any reason able restrictions imposed by 

law in the interest of Public order.  

 

17. Freedom of association.: -- (1) Every citizen shall have the right to 

form associations or unions, subject to any reason- able restrictions imposed by 

law in the interest of [sovereignty or integrity of Pakistan, public order or 

morality].  
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[(2) Every citizen, not being in the service of Pakistan, shall have the right 

to form or be a member of a political party, subject to any reasonab1e restrictions 

imposed by law in the interest of the sovereignty or integrity of Pakistan [or 

public order] and such law shall provide that where the Federal Government 

declare that any political party has been formed or is operating in a manner 

prejudicial to the sovereignty or integrity of Pakistan [or public order], the Federal 

Government shall, within fifteen days of such declaration, refer the matter to the 

Supreme Court whose decision on such reference shall be final.  

[Provided that no political party shall promote sectarian, ethnic, regional 

hatred or animosity, or be titled or constituted as a militant group or section.] 

(3) Every political party shall account for the source of its funds in 

accordance with law.]  

[(4) Every political party shall, subject to law, hold intra-party elections to 

elect its office-bearers and party leaders.]  

 

18. Freedom of trade, business or profession: -- Subject to such 

qualifications, if any, as may be prescribed by law, every citizen shall have the 

right to enter upon any lawful profession or occupation, and to conduct any lawful 

trade or business:  

Provided that nothing in this Article shall prevent : ---   

(a) the regulation of any trade or profession by a licensing system; or  

(b) the regulation of trade, commerce or industry in the interest of free 

competition therein; or  

(c) the carrying on, by the Federal Government or a Provincial 

Government, or by a corpora- tion controlled by any such Government, of any 

trade, business, industry or service, to the exclusion, complete or partial, of other 

persons.  

 

Court Decisions 

Removal of nuisance  -  petitioner had been carrying on the business of 

hides and skins in a residential area without having obtained the necessary licence 

in violation of proviso to Art. 18 of the constitution  -  Magistrate under S. 133, 

Cr. P. C.  had the power for the removal of  Such trade or occupation which he 
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had done by giving necessary notice to all the parties concerned and hearing their 

grievance  -  Order of Magistrate impugned by the petitioner being in accordance 

with law, 1999 P.Cr.L.J 31 

 

Executive Magistrate in exercise of powers under S.133, Criminal 

Procedure Code, 1898, by his order, directed that leather factory owned by 

petitioner be shifted and that order was upheld in revision by Additional Sessions 

Judge holding that factory was causing nuisance to the inhabitants of the locality 

- Validity - Pakistan Environmental Protection Act, 1997 was a complete code for 

prevention/elimination of any pollution amounting to public nuisance as 

visualized by S.133, Cr. P. C. . Said Act being special statute would override the 

provisions of general statute i.e. Code of Criminal Procedure, in respect of 

matters covered by it and provisions of S.133, Cr. P. C. . by implication would 

stand repealed - Executive Magistrate and then the Additional Sessions Judge, 

could not legally pass order for shifting factory of petitioners and they, by passing 

said order, had overstepped the limits of their jurisdiction - High Court in 

exercise of its Constitutional jurisdiction declared the orders without lawful 

authority. 2001 CLC 1139 

 

19. Freedom of speech, etc.: -- Every citizen shall have the right to 

freedom of speech and expression, and there shall be freedom of the press, subject 

to any reasonable restrictions imposed by law in the interest of the glory of Islam 

or the integrity, security or defence of Pakistan or any part thereof, friendly 

relaffons with foreign States, public order, decency or morality, or in relation to 

contempt of court,[commission of] or incitement to an offence.  

 

20. Freedom to profess religion and to manage religious institution: -- 

Subject to law, public order and morality:  

(a) every citizen shall have the right to profess, practise and propagate his 

religion; and  

(b) every religious denomination and every sect thereof shall have the right to 

establish, maintain and manage its religious institutions.  
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21. Safeguard against taxation for purposes of any particular religion: 

-- No person shall be compelled to pay any special tax the proceeds of which are 

to be spent on the propagation or maintenance of any religion other than his own.  

 

22. Safeguards as to educational institution in respect of religion, etc.: 

-- (1) No person attending any educational institution shall be required to receive 

religious instruc tion, or take part in any religious ceremony, or attend religious 

worship, if such instruction, ceremony or worship relates to a religion other than 

his own.  

(2) In respect of any religious institution, there shall be no discrimination 

against any community in the granting of exemption or concession in relation to 

taxation.  

(3) Subject to law:  

(a) no religious community or denomination shall be prevented 

from providing religious instruction for pupils of that 

community or denomination in any educational institution 

maintained wholly by that community or denomination; 

and  

(b) no citizen shall be denied admission to any educational 

institution receiving aid from public revenues on the 

ground only of race, religion, caste or place of birth.  

(4) Nothing in this Article shall prevent any public authority from making 

provision for the advancement of any socially or educationally backward class of 

citizens.  

 

23. Provision as to property: -- Every citizen shall have the right to 

acquire, hold and dispose of property in any part of Pakistan, subject to the 

Constitution and any reasonable restrictions imposed by law in the public interest.  

 

Court Decisions 

Acquisition proceedings relating to land in question, initiated but not 

finalized. Department concerned for which land in question, was intended to be 

acquired was still in process of making arrangements for availability of funds. 
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Keeping petitioners in  Suspense and depriving them from exercising their 

legitimate right over property in question, of which value was enhancing 

constantly over the years was unfair. Even otherwise imposing un-reasonable 

restrictions on petitioners to acquire,.hold and dispose of property in question, 

was against the principle enshrined in Art. 23 of the Constitution. Provincial 

Government could not be allowed to exercise unfettered powers to proceed with 

acquisition proceedings with no time limit. Impugned notifications for acquisition 

under S. 4, Land Acquisition Act 1894 and  Subsequent proceedings taken 

thereunder were quashed in circumstances.   P.L.J.2000 Pesh. 211. 

 

24. Protection of property rights: -- (1) No person shall be compulsorily 

deprived of his property save in accordance with law.  

(2) No property shall be compulsorily acquired or taken possession of save 

for a public purpose, and save by the authority of law which provides for 

compensation therefore and either fixes the amount of compensation or specifies 

the principles on and the manner in which compensation is to be determined and 

given.  

(3) Nothing in this Article shall affect the validity of  : ---   

(a) any law permitting the compulsory acquisition or taking 

possession of any property for preventing danger to life, 

property or public health; or  

(b) any law permitting the taking over of any property which 

has been acquired by, or come into the possession of, any 

person by any unfair means, or in any manner, contrary to 

law; or  

(c) any law relating to the acquisition, administration or 

disposal of any property which is or is deemed to be enemy 

property or evacuee property under any law (not being 

property which has ceased to be evacuee property under 

any law); or  

(d) any law providing for the taking over of the management of 

any property by the State for a limited period, either in the 
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public interest or in order to secure the proper management 

of the property, or for the benefit of its owner; or  

(e) any law providing for the acquisition of any class of 

property for the purpose of  

(i) providing education and medical aid to all or any 

specified class of citizens or  

(ii) providing housing and public facilities and services 

such as roads, water supply, sewerage, gas and 

electric power to all or any specified class of 

citizens; or  

(iii) providing maintenance to those who, on account of 

unemployment, sickness, infirmity or old age, are 

unable to maintain themselves ; or  

(f) any existing law or any law made in pursuance of Article 

253.  

(4) The adequacy or otherwise of any compensation provided for by any 

such law as is referred to in this Article, or determined in pursuance thereof, shall 

not be called in question in any court.  

 

Court Decisions 

Grievance has been raised by petitioner that compensation for acquisition 

of land has not yet been made despite fact that land has already been utilized for 

construction of Spur Bund No. 3, Multan on River Chenab. In exercise of powers 

conferred under clause 'C’ of Article 199(1) High Court can Issue appropriate 

direction to any person or authority, including any government for enforcement 

of any fundamental rights. Resultantly, it is directed that Secretary Irrigation, 

Government of Punjab shall take immediate steps to arrange requisite funds 

which shall in any case be deposited with Land Acquisition Collector. In case 

funds are not released, petitioner will be at liberty to move court afresh for 

attaching salaries of officers of Irrigation Department.  P.L.J.1997 Lah. 570 = 

1997 MLD 1792 = NLR 1997 Rev. 108. 
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25. Equality of citizens: -- (1) All citizens are equal before law and are 

entitled to equal protection of law.  

(2) There shall be no discrimination on the basis of sex alone.  

(3) Nothing in this Article shall prevent the State from making any special 

provision for the protection of women and children.  

 

Court Decisions 
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Equality of citizens-Allotment of plot of the petitioner was cancelled by 

the Authority on the plea that same was actuated by public purpose and on the 

basis that the scheme for allotment had been changed for dividing the allottees of 

plots of the scheme into two groups, one constituting serving officers and the 

other consisting of retired officers -  Validity - Article 25 of the Constitution of 

Pakistan, 1973 guarantees equal treatment to all the citizens of Pakistan and no 

discrimination is permissible against any one - Authority, in the present case, had 

disclosed no basis for dividing the allottees in two categories-Government can 

make reasonable classification between two groups/sets of citizens but the said 

classification must be based on some intelligible differentia - Some rationale, 

wisdom or philosophy behind  Such classification had to be present in  Such a 

case - Nothing of the sort was forthcoming from the decision of the Authority 

lying at the basis of the cancellation of allotment of the petitioner - Authority had 

fallen back upon the pleas that the cancellation of allotment of plot to the 

petitioner was actuated by public purpose - Order of the President of Pakistan 

made on the representation of the Authority against the recommendations of 

Wafaqi Mohtasib of restoring the allotment could not cure the defect from which 

the order of cancellation  Suffered - Cancellation of allotment of plot, refund of 

lease money to the allottee and resumption of the possession of the plot tested on 

the touchstone of the settled law were inconsequential to the rights of the allottee 

and the same were declared to be without lawful authority and of no legal effect- 

Authority was directed by the High Court to, restore the possession of the plot to 

the petitioner forthwith and give effect to the recommendations of the Wafaqi 

Mohtasib. PLD 2001 Lah.418 

I.A. Shervani and others v. Government of Pakistan through Secretary, Finance 

Division, Islamabad and others 1991 SCMR 1041 ref.  

 

Classification--Parameters of reasonable classification permissible under 

Art.25 of the Constitution enumerated. The concept embodied in Article 25 of the 

Constitution of Pakistan, 1973 is analogous to Article 7 of the Universal 

Declaration of Human Rights which stipulates that 'all persons are equal before 

the law and are entitled without any discrimination to the equal protection of law'. 

Article 20 of the Covenant of Human Rights, 1950 conveys the same message 
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and this right is reflected in Fourteenth Amendment in U.S. Constitution and 

Article 14 of the Indian Constitution. This widely accepted principle propounds 

that among equals the law should be equal, that it should be administered equally 

and that all alike should be treated alike. The concepts 'equality before law' and 

'equal protection before law' appear to be synonymous terms but it would be an 

over simplification. The former is a negative concept whereas the latter conveys a 

positive connotation. One discourages and negates all special privileges to any 

citizen or class and  Subjects them to ordinary law of the land. The other declares 

that all citizens must have equal protection if placed in the same circumstance and 

situation. Equal protection to all is the basic principle on which rests Justice 

under the law. State may not deny to any person within its Jurisdiction the equal 

protection of the laws. This clause is a pledge of equal protection of laws or 

protection of equal laws; and it means, and is guaranty, that all persons  Subjected 

to State legislation shall be treated alike, under like circumstances and conditions, 

both in privileges conferred and in liabilities imposed; but it guarantees, only the 

protection enjoyed by other persons or classes in the same place and under like 

circumstances, in pur Suit of their lawful occupation, and it is not a guaranty of 

equality of operation or application of Stale legislation on all citizens of a State. 

A statute may not make any classification of the persons or things for the purpose 

of applying its provisions but may leave it to the discretion of the Government to 

select and classify persons or things to whom its provisions are to apply. In 

determining the question of the validity or otherwise of  Such a statute the Court 

will not strike down the law out of hand only because no classification appears on 

its face or because a discretion is given to the Government to make the selection 

or classification but will go on to examine and ascertain if the statute has laid 

down any principle or policy for the guidance of the exercise of discretion by the 

Government in the matter of the selection or classification. After  Such scrutiny 

the Court will strike down the statute if it does not lay down any principle or 

policy for guiding the exercise of discretion by the Government in the matter of 

selection of classification, on the ground that the statute provides for the 

delegation of arbitrary and uncontrolled power to the Government so as to enable 

it to discriminate between persons or things similarly situate and that therefore, 

the discrimination is inherent in the statute itself. In  Such a case the Court will 
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strike down both the law as well as the executive action taken under  Such law. 

Only reasonable classification is permissible under Article 25 of the Constitution 

of Pakistan, 1973 parameters of which are as under: (i) That equal protection of 

law does not envisage that every citizen is treated alike in all circumstances, but it 

contemplates that persons similarly situated or similarly placed are to be treated 

alike. (ii) That reasonable classification is permissible but it must be founded on 

reasonable distinction or reasonable basis. (iii) That different laws can validly be 

enacted for different sexes, persons of different age groups, persons having 

different financial standard and persons accused of heinous crimes. (iv) That no 

standard of universal application to test reasonableness of a classification can be 

laid down as what may be reasonable classification in a particular set of 

circumstances, may be unreasonable classification in the other set of 

circumstances. (v) That a law applying to one person or one class of persons may 

be constitutionally valid if there is  Sufficient basis or reason for it, but a 

classification which is arbitrary and is not founded on any rational basis is no 

classification as to warrant its exclusion from the mischief of Article 25. (vi) That 

in order to make a classification reasonable, it should be based -  on an 

intelligible differentia which distinguishes person or things that are grouped 

together from those who have been left out; that the differentia must have 

rationale nexus to the object sought to be achieved by  Such classification. A 

classification is permissible under Article 25 of the Constitution but it must be 

based on intelligible differentia which distinguishes persons grouped together 

from those who are left out and it should have nexus with the object of the 

statute. Even a geographical distinction/classification is permissible provided it is 

based on the particular interest of the geographical area which is distinct as 

compared to the remaining i.e. those who have been excluded. PLD 2002 

Lah.521 

AIR 1958 SC 538; PLD 1988 SC 416 and PLD 1998 SC 145 ref.  

 

Allegation of discrimination - Authorities directed the petitioner and 

other contractors to ensure that the products of a certain manufacturer only were 

to be sold in the Dining Car - Petitioner in his Constitutional petition challenged 

the vires of the orders of the Authorities on ground of discrimination - Authorities 
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as a policy matter passed order not only for the petitioner, but for all the 

contractors who were, nine in number and all other contractors except petitioner, 

had accepted the instructions by Authorities - Question of discrimination, in 

circumstances, would not arise - Policy matter was accepted by other eight 

contractors, which was determined with reference to the domestic need, their 

priorities and multitudes of other factors of which the Authorities were the sole 

arbiter in exercise of their executive authority--High Court declined interference 

in circumstances, 2001 CLC 1680  

PLD 1997 SC 342 ref.  

 

26. Non-discrimination in respect of access to public places: -- (1) In 

respect of access to places of public entertainment or resort not intended for 

religious purposes only, there shall be no discrimination against any citizer. on the 

ground only of race, religion, caste, sex, residence or place of birth.  

(2) Nothing in clause (1) shall prevent the State from making any special 

provision for women and children.  

 

27. Safeguard against discrimination in services: -- (1) No citizen 

otherwise qualified for appointment in the service of Pakistan shall be 

discriminated against in respect of any such appointment on the ground only of 

race, religion, caste, sex, residence or place of birth.  

Provided that, for a period not exceeding [forty] years from the 

commencing day, posts may be reserved for persons belonging to any class or 

area to secure their adequate representation in the service of Pakistan:  

Provided further that, in the interest of the said service, specified posts 

or services may be reserved for members of either sex if such posts or services 

entail the performance of duties and functions which cannot be adequately 

performed by members of the other sex.  

(2) Nothing in clause (1) shall prevent any Provincial Government, or any 

local or other authority in a Province, from prescribing, in relation to any post or 

class of service under that Government or authority, conditions as to residence in 

the Province. for a period not exceeding three years, prior to appointment under 

that Government or authority.  
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28. Preservation of language, script and culture: -- Subject to Article 

251 any section of citizens having a distinct language, script or culture shall have 

the right to preserve and promote the same and subject to law, establish 

institutions for that purpose.  

 

 

CHAPTER 2 

PRINCIPLES OF POLICY 

 

29. Principles of Policy: -- (1) The Principles set out in this Chapter shall 

be known as the Principles of Policy, and it is the responsibility of each organ and 

authority of the State, and of each person performing functions on behalf of an 

organ or authority of the State, to act in accordance with those Principles in so far 

as they relate to the functions of the organ or authority.  

(2) In so far as the observance of any particular Principle of Policy may be 

dependent upon resources being available for the purpose, the Principle shall be 

regarded as being subject to the availability of resources.  

(3) In respect of each year, the President in relation to the affairs of the 

Federation, and the Governor of each Province in relation to the affairs of his 

Province, shall cause to be prepared and laid before the National Assembly or, as 

the case may be, the Provincial Assembly, a report on the observance and 

implementation of the Principles of Policy, and provision shall be made in the 

rules of procedure of the National Assembly or, as the case may be, the Provincial 

Assembly, for discussion on such report.  

 

30. Responsibility with respect to Principles of Policy: -- (1) The 

responsibility of deciding whether any action of an organ or authority of the State, 

or of a person performing functions on behalf of an organ or authority of the 

State, is in accordance with the Principles of Policy is that of the organ or 

authority of the State, or of the person, concerned.  

(2) The validity of an action or of a law shall not be called in question on 

the ground that it is not in accordance with the Principles of Policy, and no action 
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shall lie against the State or any organ or authority of the State or any person on 

such ground.  

 

31. Islamic way of life: -- (1) Steps shall be taken to enable the Muslims 

of Pakistan, individually and collectively, to order their lives in accordance with 

the fundamental principles and basic concepts of Islam and to provide facilities 

whereby they may be enabled to understand the meaning of life according to the 

Holy Quran and Sunnah.  

(2) The state shall endeavour, as respects the Muslims of Pakistan, :  

(a) to make the teaching of the Holy Quran and Islamiat 

compulsory, to encourage and facilitate the learning of 

Arabic language and to secure correct and exact printing 

and publishing of the Holy Quran;  

(b) to promote unity and the observance of the Islamic moral 

standards; and  

(c) to secure the proper organisation of zakat, [ushr,] auqaf and 

mosques.  

 

32. Promotion of local Government institutions: -- The State shall 

encourage local Government institutions composed of elected representatives of 

the areas concerned and in such institutions special representation will be given to 

peasants, workers and women .  

 

33. Parochial and other similar prejudices to be discouraged: -- The 

State shall discourage parochial, racial, tribal, sectarian and provincial prejudices 

among the citizens .  

 

34. Full participation of women in national life: -- Steps shall be taken 

to ensure full participation of women in all spheres of national life.  

 

35. Protection of family, etc.: -- The State shall protect the marriage, the 

family, the mother and the child.  
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Court Decisions 

Widow of deceased person sought to be excluded from inheritence on 

ground of having been divorced in life time of deceased-Quantum of proof, 

Allegation about pronouncement of divorce was stated by plaintiff and her 

witnesses in self contradictory terms, therefore, oral testimony was doubtful 

about  Such aspect. Dissolution of marriage, however, could not be inferred and 

finding in that behalf could not based on mere presumptions.  Such approach is in 

consonance with injunctions of Islam and Art. 35 of the Constitution. Even 

otherwise notice contemplated under S. 7, Muslim Family Laws'Ordinance 1961, 

has not been alleged to have beensent by deceased. Divorce even if pre Sumed to 

have btwn pronounced would not become effective in absence of notice. Finding 

recorded by Appellate Court about disentitlement of widow of deceased as heir of 

deceased, on basis of alleged divorce, was unfounded and contrary to law which 

needs to be rectified. Widow of deceased, in view of deceased having died 

childless would be entitled to ¼ th of estate left by him.  P.L.J. 2000 Kar.49. 

 

36. Protection of minorities: -- The State shall safeguard the legitimate 

rights and interests of minorities, including their due representation in the Federal 

and Provincial services.  

 

37. Promotion of social justice and eradication of social evils: -- The 

State shall:  

(a) promote, with special care, the educational and economic interests of 

backward classes or areas;  

(b) remove illiteracy and provide free and compulsory secondary 

education within minimum possible period;  

(c) make technical and professional education generally available and 

higher education equally accessible to all on the basis of merit;  

(d) ensure inexpensive and expeditious justice;  

(e) make provision for securing just and humane conditions of work, 

ensuring that children and women are not employed in vocations unsuited to their 

age or sex, and for maternity benefits for women in employment;  
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(f) enable the people of different areas, through education, training, 

agricultural and industrial development and other methods, to participate fully in 

all forms of national activities, including employment in the service of Pakistan;  

(g) prevent prostitution, gambling and taking of injurious drugs, printing, 

publication, circulation an( display of obscene literature and advertisements;  

(h) prevent the consumption of alcoholic liquor otherwise than for 

medicinal and, in the case of non-Muslims, religious purposes; and  

(i) decentralise the Government administration so as to facilitate 

expeditious disposal of its business to meet the convenience and requirements of 

the public.  

 

Court Decisions 

Accused was never afforded any opportunity to engage services of a 

counsel to represent him before Court - Effect - Fulfillment of responsibility qua 

expeditious delivery of Justice  Surely cannot be achieved at cost and altar of a 

Fundamental Right guaranteed by Constitution - As a matter of fact post-haste 

manner in which learned trial Court had conducted its proceedings in present case 

has been found to be a circumstance which may encourage an aggrieved person to 

raise an eyebrow of  Suspicion and mistrust - It goes without saying that 

sometimes even most honest and competent Presiding Officers can fall prey to 

speed at altar of Justice and best of intentions entertained by them in this regard 

may still not be good enough to uphold exercise undertaken by them - If ‘Justice 

delayed is Justice denied’ is by now a hackneyed truism or a cliche then at same 

time Justice rushed is sometimes justice crushed--Case remanded.  P.L.J. 2002 

Cr.C. (Lah..) 851 

 

38. Promotion of social and economic well-being of the people: -- The 

State shall :  

(a) secure the well-being of the people, irrespective of sex, caste, creed or 

race, by raising their standard of living, by preventing the concentration of wealth 

and means of production and distribution in the hands of a few to the detriment of 

general interest and by ensuring equitable adjustment of rights between employers 

and employees, and landlords and tenants;  
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(b) provide for all citizens, within the available resources of the country, 

facilities for work and adequate livelihood with reasonable rest and leisure;  

(c) provide for all persons employed in the service of Pakistan or 

otherwise, social security by compulsory social insurance or other means;  

(d) provide basic necessities of life, such as food, clothing. housing, 

education and medical relief, for all such citizens, irrespective of sex, caste, creed 

or race, as are permanently or temporarily unable to earn their livelihood on 

account of infirmity, sickness or unemployment;  

(e) reduce disparity in the income and earnings of individuals, including 

persons in the various classes of the service of Pakistan; and  

(f) eliminate riba as early as possible.  

 

39. Participation of people in Armed Forces: -- The State shall enable 

people from all parts of Pakistan to participate in the Armed Forces of Pakistan.  

 

40. Strengthening bonds with Muslim world and promoting 

international peace: -- The State shall endeavour to preserve and strengthen 

fraternal relations among Muslim countries based on Islamic unity, support the 

common interests of the peoples of Asia, Africa and Latin America, promote 

international peace and security, foster goodwill and friendly relations among all 

nations and encourage the settlement of international disputes by peaceful means.  

 

 

PART III 

The Federation of Pakistan 

Chapter 1 

THE PRESIDENT 
41. The President: -- (1) There shall be a President of Pakistan who shall 

be the Head of State and shall represent the unity of the Republic.  

(2) A person shall not be qualified for election as President unless he is a 

Muslim of not less than forty-five years of age and is qualified to be elected as 

member of the National Assembly.  
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(3) The President to be elected after the expiration of the term specified in 

clause ( 7) shall be elected in accordance with the provisions of the Second 

Schedule by the members of an electoral college consisting of:  

(a) the members of both Houses; and  

(b) the members of the Provincial Assemblies.  

(4) Election to the office of President shall be held not earlier than sixty 

days and not later than thirty days before the expiration of the term of the 

President in office; Provided that, if the election cannot be held within the period 

aforesaid because the National Assembly is dissolved, it shall be held within 

thirty days of the general election to the Assembly .  

(5) An election to fill a vacancy in the office of President shall be held not 

later than thirty days from the occurrence of the vacancy:  

Provided that, if the election cannot be held within the period aforesaid 

because the National Assembly is dissolved, it shall be held within thirty days of 

the general election to the Assembly.  

(6) The validity of the election of the President shall not be called in 

question by or before any court or other authority.  

[(7) The Chief Executive of the Islamic Republic of Pakistan-  

(a) shall relinquish the office of Chief Executive ;gt 'ion such 

day as he may determine in accordance with the judgement 

of the Supreme Court of Pakistan of the 12th May, 2000; 

and  

(b) having received the democratic mandate to serve the nation 

as President of Pakistan for a period of five years shall, on 

relinquishing the office of the Chief Executive, 

Notwithstanding anything contained in this Article or 

Article 43 or any other provision of the Constitution or any 

other law for the time being in force, assume the office of 

President of Pakistan forthwith and shall hold office for a 

term of five years under the Constitution, and Article 44 

and other provisions of the Constitution shall apply 

accordingly.  
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[Provided that paragraph (d) of clause (1) of Article 63 shall 

become operative on and from the 31st day of December, 

2004.] 

(8) Without prejudice to the provisions of clause (7), any member or 

members of a House of Majlis-e-Shoora (Parliament) or of a Provincial 

Assembly, individually or jointly, may, not later than thirty days from the 

commencement of the Constitution (Seventeenth Amendment) Act, 2003, move a 

resolution for vote of confidence for further affirmation of the President in office 

by majority of the members present and voting, by division or any other method 

as prescribed in the rules made by the Federal Government under clause (9), of 

the electoral college consisting of members of both Houses of Majlis-e-Shoora 

(Parliament) and the Provincial Assemblies, in a special session of each House of 

Majlis-e-Shoora (Parliament) and of each Provincial Assembly summoned for the 

purpose, and the vote of confidence having been passed, the President, 

notwithstanding anything contained in the Constitution or judgment of any court, 

shall be deemed to be elected to hold office for a term of five years under the 

Constitution, and the same shall not be called in question in any court or forum on 

any ground whatsoever.  

(9) Notwithstanding anything contained in the Constitution or any other 

law for the time being in force, the proceedings for the vote of confidence referred 

to in clause (8) shall be regulated and conducted by the Chief Election 

Commissioner in accordance with such procedure and the votes shall be counted 

in such manner as may be prescribed by the rules framed by the Federal 

Government : ---   

Provided that clauses (8) and (9) shall be valid only for the forthcoming 

vote of confidence for the current term of the President in office. 

 

42. Oath of President: -- Before entering upon office, the President shall 

make before the Chief Justice of Pakistan oath in the form set out in the Third 

Schedule.  
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43. Conditions of President's office: -- (1) The President shall not hold 

any office of profit in the service of Pakistan or occupy any other position 

carrying the right to remuneration for the rendering of services.  

(2) The President shall not be a candidate for election as a member of 

[Majlis-e-Shoora (Parliament)] or a Provincial Assembly; and, if a member of 

[Majlis-e-Shoora (Parliament)] or a Provincial Assembly is elected as President, 

his seat in [Majlis-e-Shoora (Parliament)] or, as the case may be, the Provincial 

Assembly shall become vacant on the day he enters upon his office.  

 

44. Term of office of President: -- (1) Subject to the Constitution, the 

President shall hold office for a term of five years from the day he enters upon his 

office:  

Provided that the President shall, notwithstanding the expiration of his term, 

continue to hold office until his successor enters upon his office.  

(2) Subject to the Constitution, a person holding office as President shall 

be eligible for re election to that office, but no person shall hold that office for 

more than two consecutive terms.  

(3) The President may, by writing under his hand addressed to the Speaker of the 

National Assembly, resign his office.  

 

45. President's power to grant pardon, etc.: -- The President shall have 

power to grant pardon, reprieve and respite, and to remit, suspend or commute 

any sentence passed by any court, tribunal or other authority.  

 

46. Duties of Prime Minister in relation to President: -- It shall be the 

duty of the Prime Minister:  

(a) to communicate to the President all decisions of the Cabinet relating to 

the administration of the affairs of the Federation and proposals for legislation;  

(b) to furnish such information relating to the administration of the affairs 

of the Federation and proposals for legislation as the President may call for; and  

(c) if the President so requires, to submit for the consideration of the 

Cabinet any matter on which a decision has been taken by the Prime Minister or a 

Minister but which has not been considered by the Cabinet.  
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47. Removal or impeachment of President: -- (1) Notwithstanding 

anything contained in the Constitution, the President may, in accordance with the 

provisions of this Article, be removed from office on the ground of physical or 

mental incapacity or impeached on a charge of violating the Constitution or gross 

misconduct.  

(2) Not less than one-half of the total membership of either House may 

give to the Speaker of the National Assembly or, as the case may be, the 

Chairman written notice of its intention to move a resolution for the removal of, 

or, as the case may be, to impeach, the President; and such noffce shall set out the 

particulars of his incapacity or of the charge against him.]  

(3) If a notice under clause (2) is received by the Chairman, he shall 

transmit it forthwith to the Speaker.  

(4) The Speaker shall, within three days of the receipt of a notice under 

clause (2) or clause (3), cause a copy of the notice to be transmitted to the 

President.  

(5) The Speaker shall summon the two Houses to meet in a joint sitting not 

earlier than seven days and not later than fourteen days after the receipt of the 

notice by him.  

(6) The joint sitting may investigate or cause to be investigated the ground 

or the charge upon which the notice is founded.  

(7) The President shall have the right to appear and be represented during 

the investigation, if any, and before the joint sitting.  

(8) If, after consideration of the result of the investigation, if any, a 

resolution is passed at the joint sitting by the votes of not less than two-thirds of 

the total membership of [Majlis-e-Shoora (Parliament)] declaring that the 

President is unfit to hold the office due to incapacity or is guilty of violating the 

Constitution or of gross misconduct, the President shall cease to hold office 

immediately on the passing of the resolution.  

 

48. President to act on advice, etc.: -- (1) In the exercise of his functions, 

the President shall act in accordance with the advice of the Cabinet [or the Prime 

Minister].  
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[Provided that the President may require the Cabinet or as the case may 

be, the Prime Minister to reconsider such advice, either generally or otherwise, 

and the President shall act in accordance with the advice tendered after such 

reconsideration.]  

(2) Notwithstanding anything contained in clause (1), the President shall 

act in his discretion in respect of any matter in respect of which he is empowered 

by the Constitution to do so [and the validity of anything done by the President in 

his discretion shall not be called in question on any ground whatsoever].  

(4) The question whether any, and if so what, advice was tendered to the 

President by the Cabinet, the Prime Minister, a Minister or Minister of State shall 

not be inquired into in, or by, any court, tribunal or other authority.  

(5) Where the President dissolves the National Assembly, he shall, in his 

discretion,:  

(a) appoint a date, not later than [ninety] days from the date of 

the dissolution, for the holding of a general election to the 

Assembly; and  

(b) appoint a care-taker Cabinet.  

(6) If, at any time, the President, in his discretion, or on the advice of the 

Prime Minister, considers that it is desirable that any matter of national 

importance should be referred to a referendum, the President may cause the 

matter to be referred to a referendum in the form of a question that is capable of 

being answered either by "Yes" or "No".  

(7) An act of Majlis-e-Shoora (Parliament) may lay down the procedure 

for the holding of a referendum and the compiling and consolidation of the result 

of a referendum. 

 

49. Chairman or Speaker to act as, or perform functions of. President: 

-- (1) If the office of President becomes vacant by reason of death, resignation or 

removal of the President the Chairman or, if he is unable to perform the functions 

of the office of President, the Speaker of the National Assembly shall act as 

President until a President is elected in accordance with clause (3) of Article 41.  

(2) When the President, by reason of absence from Pakistan or any other 

cause, is unable to perform his functions, the Chairman or, if he too is absent or 
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unable to perform the functions of the office of President, the Speaker of the 

National Assembly shall perform the functions of President until the President 

returns to Pakistan or, as the case may be, resumes his functions.  

 

 

 

Chapter 2 

THE MAJLIS-E-SHOORA 

(Parliament) 
 

Composition, Duration and Meetings of [Majlis-e-Shoora (Parliament)] 

 

50. Majlis-e-Shoora (Parliament): -- There shall be a Majlis-e-Shoora 

(Parliament) of Pakistan consisting of the President and two Houses to be known 

respectively as the National Assembly and the Senate. 

 

51. National Assembly: -- (1) There shall be three hundred and forty-two 

seats of the members in the National Assembly, including seats reserved for 

women and non-Muslims. 

(1A)  The seats in the National Assembly referred to in clause (1), except 

as provided in clause (2A), are allocated to each Province, the Federally 

Administered Tribal Areas and the Federal Capital as under :-  

 

 General Women Total 

Balochistan 14 3 17 

NWFP 35 8 43 

The Punjab 148 35 183 

Sind 61 14 75 

FATA 12 - 12 

Federal Capital 2 - 2 

Total 272 60 332 
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(2) A person shall be entitled to vote if:  

(a) he is a citizen of Pakistan;  

(b) he is not less than twenty-one years of age;  

(c) his name appears on the electoral roll; and  

(d) he is not declared by a competent court to be of unsound 

mind.   

[(2A) In addition to the number of seats referred to in clause (1A), there 

shall be, in the National Assembly, ten seats reserved for non-Muslims.]  

(3) The seats in the National Assembly shall be allocated to each Province, 

the Federally Administered Tribal Areas and the Federal Capital on the basis of 

population in accordance with the last preceding census officially published.  

[(4)   For the purpose of election to the National Assembly,-  

(a)  the constituencies for the general seats shall be single 

member territorial constituencies and the members to fill 

such seats shall be elected by direct and free vote in 

accordance with law; 

(b) each Province shall be a single constituency for all; 

(c) the constituency for all seats reserved for non-Muslims 

shall be the whole country; 

(d) members to the seats reserved for women which are 

allocated to a Province under clause (1A) shall be elected in 

accordance with law through proportional representation 

system of political parties' lists of candidates on the basis of 

total number of general seats secured by each political 

party from the Province concerned in the National 

Assembly :  

[Provided that for the purpose of this sub-clause the total 

number of general seats won by a political party shall include the 

independent returned candidate or candidates who may duly join 

such political party within three days of the publication in the 

official Gazette of the names of the returned candidates 

(e)  members to the seats reserved for non-Muslims shall be 

elected in accordance with law through proportional 
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representation system of political parties lists of candidates 

on the basis of total number of general seats won by each 

political party in the National Assembly:  

Provided that for the purpose of this sub-clause the total 

number of general seats won by a political party shall include the 

independent returned candidate or candidates who may duly join 

such political party within three days of the publication in the 

official Gazette of the names of the returned candidates. 

 

52. Duration of National Assembly: -- The National Assembly shall, 

unless sooner dissolved, continue for a term of five years from the day of its first 

meeting and shall stand dissolved at the expiration of its term. . 

 

53. Speaker and Deputy Speaker of National Assembly: -- (1) After a 

general election, the National Assembly shall, at its first meeting and to the 

exclusion of any other business, elect from amongst its members a Speaker and a 

Deputy Speaker and, so often as the office of Speaker or Deputy Speaker becomes 

vacant, the Assembly shall elect another member as Speaker or, as the case may 

be, Deputy Speaker.  

(2) Before entering upon office, a member elected as Speaker or Deputy 

Speaker shall make before the National Assembly oath in the form set out in the 

Third Schedule.  

(3) When the office of Speaker is vacant, or the Speaker is absent or is 

unable to perform his functions due to any cause, the Deputy Speaker shall act as 

Speaker, and if, at that time, the Deputy Speaker is also absent or is unable to act 

as Speaker due to any cause, such member as may be determined by the rules of 

procedure of the Assembly shall preside at the meeting of the Assembly.  

(4) The Speaker or the Deputy Speaker shall not preside at a meeting of 

the Assembly when a resolution for his removal from office is being considered.  

(5) The Speaker may, by writing under his hand addressed to the 

President, resign his office.  

(6) The Deputy Speaker may, by writing under his hand addressed to the 

Speaker, resign his office.  
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(7) The office of Speaker or Deputy Speaker shall become vacant if:  

(a) he resigns his office;  

(b) he ceases to be a member of the Assembly;  

(c) he is removed from office by a resolution of the Assembly, 

of which not less than seven days' notice has been given 

and Which is passed by the votes of the majority of the 

total membership of the Assembly.  

(8) When the National Assembly is dissolved the Speaker shall continue in 

his office till the person elected to fill the office by the next Assembly enters upon 

his office.  

 

54. Summoning and prorogation of Majlis-e-Shoora (Parliament): -- 

(1) The President may, from time to time, summon either House or both Houses 

of [Majlis-e-Shoora (Parliament)] in joint sitting to meet at such time and place as 

he thinks fit and may also prorogue the same.  

(2) There shall be at least [three] sessions of the National Assembly every 

year, and not more than one hundred and twenty days shall intervene between the 

last sitting of the Assembly in one session and the date appointed for its first 

sitting in the next session:  

Provided that the National Assembly shall meet for not less than one hundred and 

thirty working days in each year.  

[Explanation: In this clause, "working days" includes any day on which 

there is a joint sitting and any period, not exceeding two days for which the 

National Assembly is adjourned.]  

(3) On a requisition signed by not less than one-fourth of the total 

membership of the National Assembly, the Speaker shall summon the National 

Assembly to meet, at such time and place as he thinks fit, within fourteen days of 

the receipt of the requisition; and when the Speaker has summoned the Assembly 

only he may prorogue it.  

 

55. Voting in Assembly and quorum: -- (1) Subject to the Constitution, 

all decisions Voting in of the National Assembly shall be taken by majority of the 
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members present and voting, but the person  presiding shall not vote except in the 

case of equality of votes.  

(2) If at any time during a sitting of the National Assembly the attention of 

the person presiding is drawn to the fact that less than one-fourth of the total 

membership of the Assembly is present, he shall either adjourn the Assembly or 

suspend the meeting until at least one-fourth of such membership is present.  

 

[56. Address by President: -- (1)] The President may address either 

House or both Houses assembled together and may for that purpose require the 

attendance of the members.  

[(2) The President may send messages to either House, whether with 

respect to a Bill then pending in the Majlis-e-Shoora (Parliament) or otherwise, 

and a House to which any message is so sent shall with all convenient dispatch 

consider any matter required by the message to be taken into consideration.  

(3) At the commencement of the first session after each general election to 

the National Assembly and at the commencement of the first session of each year 

the President shall address both Houses assembled together and inform the 

Majlis-e-Shoora (Parliament) of the causes of its summons.  

(4) Provision shall be made in the rules for regulating the procedure of a 

House and the conduct of its business for the allotment of time for discussion of 

the matters referred to in the address of the President. ]  

 

57. Right to speak in Majlis-e-Shoora (Parliament): -- The Prime 

Minister, a Federal Minister, a Minister of State and the Attorney General shall 

have the right to speak and otherwise take part in the proceedings of either House, 

or a joint sitting or any committee thereof, of which he may be named a member, 

but shall not by virtue of this Article be entitled to vote.  

 

58. Dissolution of National Assembly: -- (1) The President shall dissolve 

the National Assembly if so advised by the Prime Minister; and the National 

Assembly shall, unless sooner dissolved, stand dissolved at the expiration of 

forty-eight hours after the Prime Minister has so advised.  
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Explanation : -- Reference in this Article to "Prime Minister" shall not be 

construed to include reference to a Prime Minister against whom a [ notice of a 

resolution for a vote of no-confidence has been given ] in the National Assembly 

but has not been voted upon or against whom such a resolution has been passed or 

who is continuing in office after his resignation or after the dissolution of the 

National Assembly.   

(2) Notwithstanding anything contained in clause (2) of Article 48, the 

President may also dissolve the National Assembly in his discretion where, in his 

opinion,:  

(a) a vote of no-confidence having been passed against the 

Prime Minister, no other member of the National Assembly 

is likely to command the confidence of the majority of the 

members of the National Assembly in accordance with the 

provisions of the Constitution as ascertain in a session of 

the National Assembly summoned for the purpose; or  

(b) a situation has arisen in which the Government of the 

Federation cannot be carried on in accordance with the 

provisions of the Constitution and an appeal to the 

electorate is necessary.  

[(3) The President in case of dissolution of the National Assembly under 

paragraph (b) of clause (2) shall, within fifteen days of the dissolution, refer the 

matter to the Supreme Court and the Supreme Court shall decide the reference 

within thirty days whose decision shall be final.]  

 

59. The Senate: --  (1)   The Senate shall consist of one-hundred 

members, of whom, -  

(a) fourteen shall be elected by the members of each Provincial 

Assembly;  

(b) eight shall be elected by direct and free vote from the 

Federally Administered Tribal Areas, in such manner as the 

President may, by Order, prescribe;  
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(c) two on general seats, and one woman and one technocrat 

including aalim shall be elected from the Federal Capital in 

such manner as the President may, by Order, prescribe;  

(d) four women shall be elected by the members of each 

Provincial Assembly;  

(e) four technocrats including ulema shall be elected by the 

members of each Provincial Assembly." 

(2) Election to fill seats in the Senate allocated to each Province shall be 

held in accordance with the system of proportional representation by means of the 

single transferable vote.  

(3) The Senate shall not be subject to dissolution but the term of its 

members, who shall retire as follows, shall be six years : --  

(a) of the members referred to in paragraph (a) of clause (1), 

seven shall retire after the expiration of the first three years 

and seven shall retire after the expiration of the next three 

years.  

(b) of the members referred to in paragraph (b) of the aforesaid 

clause, four shall retire after the expiration of the first three 

years and four shall retire after the expiration of the next 

three years. 

(c)  of the members referred to in paragraph (c) of the 

aforesaid clause,-  

(i) one elected on general seat shall retire after the 

expiration of the first three years and the other one 

shall retire after the expiration of the next three 

years, and 

(ii) one elected on the seat reserved for technocrat shall 

retire after first three years and the one elected on 

the seat reserved for woman shall retire after the 

expiration of the next three years; 

(d)  of the members referred to in paragraph (d) of the aforesaid clause, 

two shall retire after the expiration of the three years and two shall retire after the 

expiration of the next three years; and 
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(e)  of the members referred to in paragraph (e) of the aforesaid clause, two shall 

retire after the expiration of the first three years and two shall retire after the 

expiration of the next three years: 

Provided that the term of office of a person elected to fill a casual 

vacancy shall be the unexpired term of the member whose vacancy he has filled.]  

 

60. Chairman and Deputy Chairman: -- (1) After the Senate has been 

duly constituted, it shall, at its first meeting and to the exclusion of any other 

business, elect from amongst its members a Chairman and a Deputy Chairman 

and, so often as the office of Chairman or Deputy Chairman becomes vacant, the 

Senate shall elect another member as Chairman or, as the case may be, Deputy 

Chairman.  

(2) The term of office of the Chairman or Deputy Chairman shall be 

[three] years from the day on which he enters upon his office.  

 

61. Other provisions relating to Senate: -- The provisions of clauses (2) 

to (7) of Article 53, clauses (2) and (3) of Article 54 and Article 55 shall apply to 

the Senate as they apply to the National Assembly and, in their application to the 

Senate, shall have effect as if references therein to the National Assembly, 

Speaker and Deputy Speaker were references, respectively, to the Senate, 

Chairman and Deputy Chairman [and as if, in the proviso to the said clause (2) of 

Article 54, for the words "one hundred and thirty" the word "ninety" were 

substituted].  

 

 

 

PROVISIONS AS TO MEMBERS OF [MAJLIS-E-SHOORA 

(PARLIAMENT) 

 

[62. Qualifications for membership of Majlis-e-Shoora (Parliament): -

-  A person shall not be qualified to be elected or chosen as a member of Majlis-e-

Shoora (Parliament) unless  : ---   

(a) he is a citizen of Pakistan;  
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[(b)  he is, in the case of the National Assembly, not less than twenty -five 

years of age and is enroled as a voter in any electoral roll in-  

(i) any part of Pakistan, for election to a general seat or a seat 

reserved for non-Muslims; and 

(ii) any area in a Province from which he seeks membership for 

election to a seat reserved for women.] 

(c) he is, in the case of Senate, not less than thirty years of age an d is 

enrolled as a voter in any area in a Province or, as the case may be, the Federal 

Capital or the Federally Administered Tribal Areas, from where he seeks 

membership;  

(d) he is of good character and is not commonly known as one who 

violates Islamic Injunctions;  

(e) he has adequate knowledge of Islamic teachings and practises 

obligatory duties prescribed by Islam as well as abstains from major sins ;  

(f) he is sagacious, righteous and non-profligate and honest and ameen;  

(g) he has not been convicted for a crime involving moral turpitude or for 

giving false evidence;  

(h) he has not, after the establishment of Pakistan, worked against the 

integrity of the country or opposed the Ideology of Pakistan  

Provided that the disqualifications specified in paragraphs (d) and (e) 

shall not apply to a person who is a non-Muslim, but such a person shall have 

good moral reputation; and  

(i) he possesses such other qualifications as may be prescribed by Act of 

Majlis-e-Shoora (Parliament).]  

 

[63. Disqualifications for membership of Majlis-e-Shoora 

(Parliament): -- (1) A person shall be disqualified from being elected or chosen 

as, and from being, a member of the Majlis-e-Shoora (Parliament), if : ---   

(a) he is of unsound mind and has been so declared by a competent 

court; or  

(b) he is an undischarged insolvent; or  

(c) he ceases to be a citizen of Pakistan, or acquires the citizenship 

of a foreign State; or  
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(d) he holds an office of profit in the service of Pakistan other than 

an office declared by law not to disqualify its holder; or  

(e) he is in the service of any statutory body of any body which is 

owned or controlled by the Government or in which the Government has a 

controlling share or interest; or  

(f) being a citizen of Pakistan by virtue of section 14B of the 

Pakistan Citizenship Act, 1951 (II of 1951), he is for the time being 

disqualified under any law in force in Azad Jammu and Kashmir from 

being elected as a member of the Legislative Assembly of Azad Jammu 

and Kashmir; or  

(g) he is propagating any opinion, or acting in any manner, 

prejudicial to the Ideology of Pakistan, or the sovereignty, integrity or 

security of Pakistan, or morality, or the maintenance of public order, or the 

integrity or independence of the judiciary of Pakistan, or which defames or 

brings into ridicule the judiciary or the Armed Forces of Pakistan; or  

[(h) he has been convicted by a court of competent jurisdiction on 

a charge of corrupt practice, moral turpitude or misuse of power or 

authority under any law for the time being in force; or 

(i) he has been dismissed from the service of Pakistan or service of 

a corporation or office set up or controlled by the Federal Government, 

Provincial Government or a Local Government on the grounds of 

misconduct or moral turpitude; or 

(j) he has been removed or compulsorily retired from the service of 

Pakistan or service of a corporation or office set up or controlled by the 

Federal Government, Provincial Government or a Local Government on 

the grounds of misconduct or moral turpitude; or] 

(k) he has been in the service of Pakistan or of any statutory body 

or any body which is owned or controlled by the Government or in which 

the Government has a controlling share or interest, unless a period of two 

years has elapsed since he ceased to be in such service; or  

(l) he is found guilty of a corrupt or illegal practice under any law 

for the time being in force, unless a period of five years has elapsed from 

the date on which that order takes effect; or  



www.paklawyer.com  

 

 

(m) he has been convicted under section 7 of the Political Parties 

Act, 1962 (III of 1962), unless a period of five years has elapsed from the 

date of such conviction; or  

(n) he, whether by himself or by any person or body of persons in 

trust for him or for his benefit or on his account or as a member of a Hindu 

undivided family, has any share or interest in a contract, not being a 

contract between a cooperative society and Government, for the supply of 

goods to, or for the execution of any contract or for the performance of 

any service undertaken by, Government:  

Provided that the disqualification under this paragraph shall not 

apply to a person-  

(i) where the share or interest in the contract devolves on him by 

inheritance or succession or as a legatee, executor or administrator, until 

the expiration of six months after it has so devolved on him;  

(ii) where the contract has been entered into by or on behalf of a 

public company as defined in the Companies Ordinance, 1984 (XLVII of 

1984), of which he is a share-holder but is not a director holding an office 

of profit under the company; or  

(iii) where he is a member of a Hindu undivided family and the 

contract has been entered into by any other member of that family in the 

course of carrying on a separate business in which he has no share or 

interest; or  

Explanation.- In this Article "goods" does not include agricultural 

produce or commodity grown or produced by him or such goods as he is, 

under any directive of Government or any law for the time being in force, 

under a duty or obligation to supply.  

(o) he holds any office of profit in the service of Pakistan other 

than the following offices, namely  : ---   

(i) an office which is not whole time office remunerated 

either by salary or by fee;  

(ii) the office of Lumbardar, whether called by this or any 

other title;  

(iii) the Qaumi Razakars;  
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(iv) any office the holder whereof, by virtue of such office, 

is liable to be called up for military training or military 

service under any law providing for the constitution or 

raising of a Force; or  

[(p)  he has been convicted and sentenced to imprisonment for 

having absconded by a competent court under any law for the time being 

in force; or 

(q)  he has obtained a loan for a an amount of two million rupees 

or more, from any bank, financial institution, cooperative society or 

cooperative body in his own name or in the name of his spouse or any of 

his dependents, which remains unpaid for more than one year from the due 

date, or has got such loan written off; or 

(r)  he or his spouse or any of his dependents has defaulted in 

payment of government dues and utility expenses, including telephone, 

electricity, gas and water charges in excess of ten thousand rupees, for 

over six months, at the time of filing his nomination papers 

(s) he is for the time being disqualified from being electedor 

chosen as a member of the Majlis-e-Shoora (Parliament)or of a Provincial 

Assembly under any law for the time being in force.]  

[(2) If any question arises whether a member of Majlis-e-Shoora 

(Parliament) has become disqualified from being a member, the Speaker or, as the 

case may be, the Chairman shall, within thirty days from raising of such question 

refer the question to the Chief Election Commissioner.] 

[(3) Where a question is referred to the Chief Election Commissioner 

under clause (2), he shall lay such question before the Election Commission 

which shall give its decision thereon not later than three months from its receipt 

by he Chief Election Commissioner.] 

 

63A. Disqualification on grounds of defection, etc. (1)  If a member of a 

Parliamentary Party composed of a single political party in a House- 

(a)  resigns from membership of his political party or joins another 

Parliamentary Party; or 
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(b)  votes or abstains from voting in the House contrary to any 

direction issued by the Parliamentary Party to which he belongs, in 

relations to- 

(i) election of the Prime Minister or the Chief Minister; or 

(ii) a vote of confidence or a vote of no-confidence; or(iii) a 

Money Bill; 

he may be declared in writing by the Head of the Parliamentary Party to 

have defected from the political party, and the Head of the Parliamentary Party 

may forward a copy of the declaration to the Presiding Officer, and shall similarly 

forward a copy thereof to the member concerned:  

Provided that before making the declaration, the Head of the 

Parliamentary Party shall provide such member with an opportunity to show 

cause as to why such declaration may not be made against him. 

(2)  A member of a House shall be deemed to be a member of a 

Parliamentary Party if he having been elected as a candidate or nominee of a 

political party which constitutes the Parliamentary Party in the House or, having 

been elected otherwise than as a candidate or nominee of a political party, has 

become a member of such Parliamentary Party after such election by means of a 

declaration in writing. 

(3) Upon receipt of the declaration under clause (1), the Presiding Officer 

of the House shall within two days refer the declaration to the Chief Election 

Commissioner who shall lay the declaration before the Election Commission for 

its decision thereon confirming the declaration or otherwise within thirty days of 

its receipt by the Chief Election Commissioner. 

(4) Where the Election Commission confirms the declaration, the member 

referred to in clause (1) shall cease to be a member of the House and his seat shall 

become vacant. 

(5) Any party aggrieved by the decision of the Election Commission may 

within thirty days, prefer an appeal to the Supreme Court which shall decide the 

matter within three months from the date of the filing of the appeal. 

(6) Nothing contained in this Article shall apply to the Chairman or 

Speaker of a House. 

(7) For the purpose of this Article –  
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(a) "House" means the National Assembly or the Senate in relation 

to the Federation and a Provincial Assembly in relation to the Province, as 

the case may be.  

(b) "Presiding Officer" means the Speaker of the National 

Assembly, the Chairman of the Senate or the Speaker of the Provincial 

Assembly, as the case may be. 

 

Court Decisions 

Disqualification as Member of Provincial Assembly, declaring his seat 

vacant and directing bye-election by Chief Election Commissioner. Validity. 

Reference of petitioners disqualification under Art. 63-A of the Constitution was 

moved by President of Political party, who transmitted the same to Chief Election 

Commissioner who was obliged to disqualify petitioner, declared his seat vacant 

and ordered bye-election. Chief Election Commissioner, however, had not 

examined and considered the case in the light of Art. 63-A of the Constitution in 

its true perspective. Questions raised by both parties being questions of fact, same 

could not be settled without further probe.  S.C . thus, formulated points, wherein 

Chief Election Commissioner was directed to hear the case afresh in the light of 

points formulated by the  S.C . which required him to consider entitlement of 

petitioner to protection of Art. 4 of the constitution which he had ignored to 

consider while making impugned order; he had omitted from his consideration 

that provisions of Qanun-e-Shahadat were applicable to proceedings under Art. 

63-A of the Constitution and that burden of proof was on the party who had 

sought disqualification; that he did not determine whether or not Jurisdictional 

fact in terms of Art. 63-A of the Constitution existed in order to disqualify 

petitioner. None of facts in terms of Art. 63-A of the Constitution either existed 

or were proved in terms of Art. 63-A of the Constitution. Chief Election 

Commissioner erred in law in not taking into' consideration S. 27of General 

Clauses Act, 1897 which required president of concerned party to pass speaking 

order. Chief Election Commissioner omitted from consideration that appeal of 

petitioner had not been decided by the President of-the party himself. Press 

clipping against petitioner had been interpreted by Chief Election Commissioner 

in violation of law pronounced by  S.C . in 1998 SCMR 1873. Role of Speaker 
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had not been considered by Chief Election Commissioner who had acted as post 

office without applying his independent mind. Cheif Election Commissioner did 

not ensure that President of concerned party and speaker had acted Justly, fairly, 

legally and equitably while dealing with petitioners disqualification. Chief 

Election Commissioner was directed to allow parties to produce evidence which 

they wished to produce and decide the matters afresh in the light of evidence on 

record.  P.L.J.2000 Pesh. 97. 

 

64. Vacation of seats: -- (1) A Member of [Majlis-e-Shoora (Parliament)] 

may, by writing under his hand addressed to the Speaker or, as the case may be, 

the Chairman resign his seat, and thereupon his seat shall become vacant.  

(2) A House may declare the seat of a member vacant if, without leave of the 

House, he remains absent for forty consecutive days of its sittings.  

 

65. Oath of members: -- A person elected to a House shall not sit or vote 

until he has made before the House oath in the form set out in the Third Schedule.  

 

66. Privileges of members, etc.: -- (1) Subject to the Constitution and to 

the rules of procedure of [Majlis-e-Shoora (Parliament)], there shall be freedom of 

speech in [Majlis-e-Shoora (Parliament) ] and no member shall be liable to any 

proceedings in any court in respect of anything said or any vote given by him in 

[Majlis-e-Shoora (Parliament)], and no person shall be so liable in respect of the 

publication by or under the authority of [Majlis-e-Shoora (Parliament)] of any 

report, paper, votes or proceedings.  

(2) In other respects, the powers, immunities and privileges of [Majlis-e-

Shoora, (Parliament)], and the immunities and privileges of the members of 

[Majlis-e-Shoora (Parliament) ], shall be such as may from time to time be 

defined by law and, until so defined, shall be such as were, immediately before 

the commencing day, enjoyed by the National Assembly of Pakistan and the 

committees thereof and its members.  

(3) Provision may be made by law for the punishment, by a House, of 

persons who refuse to give evidence or produce documents before a committee of 

the House when duly required by the chairman of the committee so to do:  
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Provided that any such law-  

(a) may empower a court to punish a person who refuses to give evidence 

or produce documents; and  

(b) shall have effect subject to such Order for safeguarding confidential 

matters from disclosure as may be made by the President.  

(4) The provisions of this Article shall apply to person s who have the 

right to speak in, and otherwise to take part in the proceedings of, [Majlis-e-

Shoora (Parliament)] as they apply to members.  

(5) In this Article, [Majlis-e-Shoora (Parliament)] means either House or a 

joint sitting, or a committee thereof.  

 

 

PROCEDURE GENERALLY 

 

67. Rules of procedure, etc.: -- (1) Subject to the Constitution, a House 

may make rules for regulating its procedure and the conduct of its business, and 

shall have power to act notwithstanding any vacancy in the membership thereof, 

and any proceedings in the House shall not be invalid on the ground that some 

persons who were not entitled to do so sat, voted or otherwise took part in the 

proceedings.  

(2) Until rules are made under clause (1), the procedure and conduct of 

business in a House shall be regulated by the rules of procedure made by the 

President.  

 

68. Restriction on discussion in Majlis-e-Shoora (Parliament): --  No 

discussion shall take place in [Majlis-e-Shoora (Parliament)] with respect to the 

conduct of any Judge of the Supreme Court or of a High Court in the discharge of 

his duties.  

 

69. Courts not to inquire into proceedings of Majlis-e-Shoora 

(Parliament): --  (1) The validity of any proceedings in [Majlis-e-Shoora 

(Parliament)] shall not be called in question on the ground of any irregularity of 

procedure.  
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(2) No officer or member of [Majlis-e-Shoora (Parliament)] in whom 

powers are vested by or under the Constitution for regulating procedure or the 

conduct of business, or for maintaining order in  [Majlis-e-Shoora (Parliament)], 

shall be subject to the jurisdiction of any court in respect of the exercise by him of 

those powers.  

(3) In this Article, [Majlis-e-Shoora (Parliament)] has the same meaning 

as in Article 66.  

 

 

LEGISLATIVE PROCEDURE 

 

[70. Introduction and passing of Bills: -- (1) A Bill with respect to any 

matter in the Federal Legislative List or in the Concurrent Legislative List may 

originate in either House and shall, if it is passed by the House in which it 

originated, be transmitted to the other House; and, if the Bill is passed without 

amendment, by the other House also, it shall he presented to the President for 

assent.  

(2) if a Bill transmitted to a House under clause (1) is rejected or is not 

passed within ninety days of its receipt or is passed with amendment, the Bill, at 

the request of the House in which it originated, shall be [referred to a Mediation 

Committee constituted under Article 71 for consideration and resolution thereon].  

[(3) Where a Bill is referred to the Mediation Committee under clause (2), 

the Mediation Committee shall, within ninety days, formulate an agreed Bill 

which is likely to be passed by both Houses of the Majlis-e-Shoora (Parliament) 

and place the agreed Bill separately before each House and if both the Houses 

pass the Bill, it shall be presented to the President for assent. President for assent.]  

(4) In this Article and the succeeding provisions of the Constitution, 

"Federal Legislative List" and "Concurrent Legislative List" mean respectively 

the Federal Legislative List and the Concurrent Legislative List in the Fourth 

Schedule.]  

  

71. [Omitted] 

Legal Amendments:  
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Art. 71 omitted by Constitution seventeenth Amendment. The omitted Art. 71 was as 

under: 

71. Mediation Committee. (1) Both Houses of Majlis-e-Shoora 

(Parliament) shall, within fifteen days from the date of referral of the Bill by the 

House in which it was originated for consideration and resolution by the 

Mediation Committee under clause (2) of Article 70 nominate eight members 

each as members of a Mediation Committee. 

(2)The House in which the Bill was originated shall nominate a member of 

the Mediation Committee as Chairman of the Committee and the other House 

shall nominate a member as the Vice-Chairman thereof 

(3)All decisions of the Mediation Committee shall be made by a majority 

of the total number of members of each House in the Committee. 

(4)The President may, in consultation with the Speaker of the National 

Assembly and Chairman of the Senate, make rules for conduct of business of the 

Mediation Committee. 

 

72. Procedure at joint sittings: -- (1) The President, after consultation 

with the Speaker of the National Assembly and the Chairman, may make rules as 

to the procedure with respect to the joint sittings of, and communications 

between, the two Houses.  

(2) At a joint sitting, the Speaker of the National Assembly or, in his 

absence, such person as may be determined by the rules made under clause (1), 

shall preside.  

(3) The rules made under clause (1) shall be laid before a joint sitting and 

may be added to, varied, amended or replaced at a joint sitting.  

(4) Subject to the Constitution, all decisions at a joint sitting shall be taken 

by the votes of the majority of the members present and voting.  

 

73. Procedure with respect to Money Bills: -- [(1)  Notwithstanding 

anything contained in Article 70, a Money Bill shall originate in the National 

Assembly.  

Provided that simultaneously when a Money Bill, including the Finance 

Bill containing the Annual Budget Statement, is presented in the National 
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Assembly, a copy thereof shall be transmitted to the Senate which may, within 

seven days, make recommendations thereon to the National Assembly. 

(1A)  The National Assembly shall, consider the recommendations of the 

Senate and after the Bill has been passed by the Assembly with or without 

incorporating the recommendations of the Senate, it shall be presented to the 

President for assent.] 

(2) For the purpose of this Chapter, a Bill or amendment shall be deemed 

to be a Money Bill if it contains provisions dealing with all or any of the 

following matters, namely : ---   

(a) the imposition, abolition, remission, alteration or regulation of 

any tax;  

(b) the borrowing of money, or the giving of any guarantee, by the 

Federal government, or the amendment of the law relating to the financial 

obligations of that Government;  

(c) the custody of the Federal Consolidated Fund, the payment of 

moneys into, or the issue of moneys from, that Fund;  

(d) the imposition of a charge upon the Federal Consolidated Fund, 

or the abolition or alteration of any such charge;  

(e) the receipt of moneys on account of the Public Account of the 

Federation, the custody or issue of such moneys;  

(f) the audit of the accounts of the Federal Government or a 

Provincial Government; and  

(g) any matter incidental to any of the matters specified in the 

preceding paragraphs.  

(3) A Bill shall not be deemed to be a Money Bill by reason only that it 

provides : ---   

(a) for the imposition or alteration of any fine or other pecuniary 

penalty, or for the demand or payment of a licence fee or a fee or charge 

for any service rendered; or  

(b) for the imposition, abolition, remission, alteration or regulation 

of any tax by any local authority or body for local purposes.  

(4) If any question arises whether a Bill is a Money Bill or not, the 

decision of the Speaker of the National Assembly thereon shall be final.  
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(5) Every Money Bill presented to the President for assent shall bear a 

certificate under the hand of the Speaker of the National Assembly that it is a 

Money Bill, and such certificate shall be conclusive for all purposes and shall not 

be called in question.  

 

74. Federal Government's consent required for financial measures: -- 

A Money Bill or a Bill or amendment which if enacted and brought into operation 

would involve expenditure from the Federal Consolidated Fund or withdrawal 

from the Public Account of the Federation or affect the coinage or currency of 

Pakistan or the constitution or functions of the State Bank of Pakistan shall not be 

introduced or moved in [Majlis-e-Shoora (Parliament)] except by or with the 

consent of the Federal Government.  

 

75. President's assent to Bills: -- (1) When a Bill is presented to the 

President for assent, the President shall, within [thirty] days,-  

(a) assent to the Bill; or  

(b) in the case of a Bill other than a Money Bill, return the Bill to the 

Majlis-e-Shoora (Parliament) with a message requesting that the Bill, or any 

specified provision thereof, be reconsidered and that any amendment specified in 

the message be considered.  

[(2) When the President has returned a Bill to the Majlis-e-Shoora 

(Parliament), it shall be reconsidered by the Majlis-e-Shoora (Parliament) and, if 

it is again passed, with or without amendment, by the Majlis-e-Shoora 

(Parliament), [in accordance with Article 70] it shall be deemed for the purposes 

of the Constitution to have been passed by both Houses and shall be presented to 

the President and the President shall not withhold assent therefrom].  

(3) When the President has assented to a Bill, it shall become law and be 

called an Act of Majlis-e-Shoora (Parliament).  

(4) No act of Majlis-e-Shoora (Parliament), and no provision in any such 

Act, shall be invalid by reason only that some recommendation, previous sanction 

or consent required by the Constitution was not given if that Act was assented to 

in accordance with the Constitution.]  
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76. Bill not to lapse on prorogation, etc.: -- (1) A Bill pending in either 

House shall not lapse by reason of the prorogation of the House.  

(2) A Bill pending in the Senate which has not been passed by the 

National Assembly shall not lapse on the dissolution of the National Assembly.  

(3) A Bill pending in the National Assembly, or a Bill which having been 

passed by the National Assembly is pending in the Senate, shall lapse on the 

dissolution of the National Assembly.  

 

77. Tax to be levied by law only Financial Procedure: -- No tax shall be 

levied for the purposes of the Federation except by or under the authority of Act 

of [Majlis-e-Shoora (Parliament)].  

 

 

FINANCIAL PROCEDURES 

 

78. Federal Consolidated Fund and Public Account: -- (1) All revenues 

received by the Federal Government, all loans raised by that Government and all 

moneys received by it in repayment of any loan, shall form part of a consolidated 

fund, to be known as the Federal Consolidated Fund.  

(2) All other moneys-  

(a) received by or on behalf of the Federal Government; or  

(b) received by or deposited with the Supreme Court or any other 

court established under the authority of the Federation;  

shall be credited to the Public Account of the Federation.  

 

79. Custody, etc., of Federal Consolidated Fund and Public Account: -

-  The custody of the Federal Consolidated Fund, the payment Or moneys into 

that Fund, the withdrawal of moneys therefrom, the custody of other moneys 

received by or on behalf of the Federal Government, their payment into, and 

withdrawal from, the Public Account of the Federation, and all matters connected 

with or ancillary to the matters aforesaid shall be regulated by Act of [Majlis-e-

Shoora (Parliament)] or, until provision in that behalf is so made, by rules made 

by the President.  
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80. Annual Budget Statement: --  (1) The Federal Government shall, in 

respect of every financial year, cause to be laid before the National Assembly a 

statement of the estimated receipts and expenditure of the Federal Government for 

that year, in this Part referred to as the Annual Budget Statement.  

(2) The Annual Budget Statement shall show separately-  

(a) the sums required to meet expenditure described by the 

Constitution as expenditure charged upon the Federal Consolidated Fund; 

and  

(b) the sums required to meet other expenditure proposed to be 

made from the Federal Consolidated Fund; and shall distinguish 

expenditure on revenue account from other expenditure.  

 

81. Expenditure charged upon Federal Consolidated Fund: --  The 

following expenditure shall be expenditure charged upon the Federal 

Consolidated Fund : ---   

(a) the remuneration payable to the President and other expenditure 

relating to his office, and the remuneration payable to-  

(i) the Judges of the Supreme Court;  

(ii) the Chief Election Commissioner;  

(iii) the Chairman and the Deputy Chairman;  

(iv) the Speaker and the Deputy Speaker of the National Assembly;  

(v) the Auditor-General;  

(b) the administrative expenses, including the remuneration payable to 

officers and servants of the Supreme Court, the department of the Auditor-

General and the Office of the Chief Election Commissioner and of the Election 

Commission and the Secretariats of the Senate and the National Assembly;  

(c) all debt charges for which the Federal Government is liable, including 

interest, sinking fund charges, the repayment or amortisation of capital, and other 

expenditure in connection with the raising of loans, and the service and 

redemption of debt on the security of the Federal Consolidated Fund;  

(d) any sums required to satisfy any judgment, decree or award against 

Pakistan by any court or tribunal; and  
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(e) any other sums declared by the Constitution or by Act of [Majlis-e-

Shoora (Parliament)] to be so charged.  

 

82. Procedure relating to Annual Budget Statement: -- (1) So much of 

the Annual Budget Statement as relates to expenditure charged upon the Federal 

Consolidated Fund may be discussed in, but shall not be submitted to the vote of, 

the National Assembly.  

(2) So much of the Annual Budget Statement as relates to other 

expenditure shall be submitted to the National Assembly in the form of demands 

for grants, and the Assembly shall have power to assent to, or to refuse to assent 

to, any demand, or to assent to any demand subject to a reduction of the amount 

specified therein;  

Provided that, for a period of ten years from the commencing day or the holding 

of the second general election to the National Assembly, whichever occurs later, a 

demand shall be deemed to have been assented to without any reduction of the 

amount specified therein, unless, by the votes of a majority of the total 

membership of the Assembly, it is refused or assented to subject to a reduction of 

the amount specified therein.  

(3) No demand for a grant shall be made except on the recommendation of 

the Federal Government.  

 

83. Authentication of schedule 'of authorized expenditure: -- (1) The 

Prime Minister shall authenticate by his signature a schedule specifying-  

(a) the grants made or deemed to have been made by the National 

Assembly under Article 82, and  

(b) the several sums required to meet the expenditure charged upon the 

Federal Consolidated Fund but not exceeding, in the case of any sum, the sum 

shown in the statement previously laid before the National Assembly.  

(2) The schedule so authenticated shall be laid before the National 

Assembly, but shall not be open to discussion or vote thereon.  

(3) Subject to the Constitution, no expenditure from the Federal 

Consolidated Fund shall be deemed to be duly authorised unless it is specified in 
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the schedule so authenticated and such schedule is laid before the National 

Assembly as required by clause (2).  

         

84. Supplementary and excess grants: --  If in respect of any financial 

year it is found-(a) that the amount authorized to be expended for a particular 

service for the current financial year is insufficient, or that a need has arisen for 

expenditure upon some new service not included in the Annual Budget Statement 

for that year; or  

(b) that any money has been spent on any service during a financial year in 

excess of the amount granted for that service for that year;  

the Federal Government shall have power to authorize expenditure from the 

Federal Consolidated Fund, whether the expenditure is charged by the 

Constitution upon that Fund or not, and shall cause to be laid before the National 

Assembly a Supplementary Budget Statement or, as the case may be, an Excess 

Budget Statement, setting out the amount of that expenditure, and the provisions 

of Articles 80 to 83 shall apply to those statements as they apply to the Annual 

Budget Statement.  

 

85. Votes on account: -- Notwithstanding anything contained in the 

foregoing provisions relating to financial matters, the National Assembly shall 

have power to make any grant in advance in respect of the estimated expenditure 

for a part of any financial year, not exceeding four months, pending completion of 

the procedure prescribed in Article 82 for the voting of such grant and the 

authentication of the schedule of authorized expenditure in accordance with the 

provisions of Article 83 in relation to the expenditure.  

 

86. Power to authorize expenditure when Assembly stands dissolved: -

-  Notwithstanding anything contained in the foregoing provisions relating to 

financial matters, at any time when the National Assembly stands dissolved, the 

Federal Government may authorize expenditure from the Federal Consolidated 

Fund in respect of the estimated expenditure for a period not exceeding four 

months in any financial year, pending completion of the procedure prescribed in 

Article 82 for the voting of grants and the authentication of the schedule of 
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authorized expenditure in accordance with the provisions of Article 83 in relation 

to the expenditure.  

 

87. Secretariats of Majlis-e-Shoora (Parliament): -- (1) Each House 

shall have a separate Secretariat  

Provided that nothing in this clause shall be construed as preventing the creation 

of posts common to both Houses.  

(2) [Majlis-e-Shoora (Parliament)] may by law regulate the recruitment 

and the conditions of service of persons appointed to the Secretarial staff of either 

House.  

(3) Until provision is made by [Majlis-e-Shoora (Parliament)] under 

clause (2), the Speaker or, as the case may be, the Chairman may, with the 

approval of the President, make rules regulating the recruitment and the 

conditions of service, of persons appointed to the secretarial staff of the National 

Assembly or the Senate.  

 

88. Finance Committee: --  (1) The expenditure of the National 

Assembly and the Senate within authorised appropriations shall be controlled by 

the National Assembly or, as the case may be, the Senate acting on the advice of 

its Finance Committee.  

(2) The Finance Committee shall consist of the Speaker or, as the case may be, 

the Chairman, the Minister of Finance and such other members as may be elected 

thereto by the National Assembly or, as the case may be, the Senate.  

(3) The Finance Committee may make rules for regulating its procedure.  

 

 

ORDINANCES 

 

89. Power of President to promulgate Ordinances: --  (1) The President 

may, except when the National Assembly is in session, if satisfied that 

circumstances exist which render it necessary to take immediate action, make and 

promulgate an Ordinance- as the circumstances may require.  
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(2) An Ordinance promulgated under this Article shall have the same force 

and effect as an Act of [Majlis-e-Shoora (Parliament)] and shall be subject to like 

restrictions as the power of [Mailis-e-Shoora (Parliament)] to make law, but every 

such Ordinance-  

(a) shall be laid-  

(i) before the National Assembly if it [contains provisions 

dealing with all or any of the matters specified in clause (2) of 

Article 73], and shall stand repealed at the expiration of four 

months from its promulgation or, if before the expiration of that 

period -a resolution disapproving it is passed by the Assembly, 

upon the passing of that resolution;  

(ii) before both Houses if it [does not contain provisions 

dealing with any of the matters referred to in sub-paragraph (i)], 

and shall stand repealed at the expiration of four months from its 

promulgation or, if before the expiration of that period a resolution 

disapproving it is passed by either House, upon the passing of that 

resolution; and  

(b) may be withdrawn at any time by the President.  

(3) Without prejudice to the provisions of clause (2) an Ordinance laid 

before the National Assembly, shall be deemed to be a Bill introduced in the 

National Assembly.  

 

 

 

 

Chapter 3 

THE FEDERAL GOVERNMENT 
 

90. Exercise of executive authority of the Federation: --  (1) The 

executive authority of the Federation shall vest in the President and shall be 

exercised by him, either directly or through officers subordinate to him, in 

accordance with the Constitution.  

[(2) Nothing contained in clause (1) shall  : ---   
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(a) be deemed to transfer to the President any functions conferred by any existing 

law on the Government of any Province or other authority; or  

(b) prevent the Majlis-e-Shoora (Parliament) from conferring by law functions on 

authorities other than the President]  

 

[91. The Cabinet: -- (1) There shall be a Cabinet of Ministers, with the 

Prime Minister at its head, to aid and advise the President in the exercise of his 

functions.  

(2) The President shall in his discretion appoint from amongst the 

members of the National Assembly a Prime Minister who, in his opinion, is most 

likely to command the confidence of the majority of the members of the National 

Assembly.  

[(2A) Notwithstanding any-thing contained in clause (2), after the 

twentieth day of March, one thousand nine hundred and ninety, the President shall 

invite the member of the National Assembly to be the Prime Minister who 

commands the confidence of the majority of the members of the National 

Assembly, as ascertained in a session of the Assembly summoned for the purpose 

in accordance with the provisions of the Constitution.]  

(3) The person appointed under clause (2) [or as the case may be, invited 

under clause (2A)] shall, before entering upon the office, make before the 

President oath in the form set out in the Third Schedule and shall within a period 

of sixty days thereof obtain a vote of confidence from the National Assembly.  

(4) The Cabinet, together with the Ministers of State, shall be collectively 

responsible to the National Assembly.  

[(5) The Prime Minister shall hold office during the pleasure of the 

President, but the President shall not exercise his powers under this clause unless 

he is satisfied that the Prime Minister does not command the confidence of the 

majority of the members of the National Assembly, in which case he shall 

summon the National Assembly and require the Prime Minister to obtain a vote of 

confidence from the Assembly.]  

(6) The Prime Minister may, by writing under his hand addressed to the 

President, resign his office.  
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(7) A Minister who for any period of six consecutive months is not a 

member of the National Assembly shall, at the expiration of that period, cease to 

be a Minister and shall not before the dissolution of that Assembly be again 

appointed a Minister unless he is elected a member of that Assembly:  

Provided that nothing contained in this clause shall apply to a Minister 

who is a member of the Senate. 

  (8) Nothing contained in this Article shall be construed as disqualifying 

the Prime Minister or any other Minister or a Minister of State for continuing in 

office during any period during which the National Assembly stands dissolved, or 

as preventing the appointment of any person as Prime Minister or other Minister 

or as Minister of State during any such period.]  

 

[92. Federal Ministers and Ministers of State: -- (1) Subject to clauses 

(7) and (8) of Article 91, the President shall appoint Federal Ministers and 

Ministers of State from amongst the members of Majlis-e-Shoora (Parliament) on 

the advice of the Prime Minister:  

Provided that the number of Federal Ministers an d Ministers of State who are 

members of the Senate shall not at any time exceed one-fourth of the number of 

Federal Ministers.  

(2) Before entering upon office, a Federal Minister or Minister of State 

shall make before the President oath in the form set out in the Third Schedule.  

(3) A Federal Minister or Minister of State may, by writing under his hand 

addressed to the President, resign his office or may be removed from office by the 

President on the advice of the Prime Minister.]  

 

[93. Advisers: -- (1) The President may, on the advice of the Prime 

Minister, appoint not more than five Advisers, on such terms and conditions as he 

may determine.  

(2) The provisions of Article 57 shall also apply to an Adviser.]  

 

[94. Prime Minister continuing in office: -- The President may ask the 

Prime Minister to continue to hold office until his successor enters upon the office 

of Prime Minister.]  
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[95. Vote of no-confidence against Prime Minister: -- (1) A resolution 

for a vote of no-confidence moved by not less than twenty per centum of the total 

membership of the National Assembly may be passed against the Prime Minister 

by the National Assembly.  

(2) A resolution referred to in clause (1) shall not be voted upon before the 

expiration of three days, or later than seven days, from the day on which such 

resolution is moved in the National Assembly.  

(3) A resolution referred to in clause (1) shall not be moved in the 

National Assembly while the National Assembly is considering demands for 

grants submitted to it in the Annual Budget Statement.  

(4) If the resolution referred to in clause (1) is passed by a majority of the 

total membership of the National Assembly, the Prime Minister shall cease to 

hold offce.  

 

96. [Omitted] 
 

97. Extent of executive authority of Federation: --  Subject to the 

Constitution, the executive authority of the Federation shall extend to the matters 

with respect to which  [Majlis-e-Shoora (Parliament)] has power to make laws, 

including exercise of rights, authority and jurisdiction in and in relation to areas 

outside Pakistan:  

Provided that the said authority shall not, save as expressly provided in 

the Constitution or in any law made by  [Majlis-e-Shoora (Parliament)], extend in 

any Province to a matter with respect to which the Provincial Assembly has also 

power to make laws.  

 

98. Conferring of functions on subordinate authorities: -- On the 

recommendation of the Federal Government, [Majlis-e-Shoora (Parliament)] may 

by law confer functions upon officers or authorities subordinate to the Federal 

Government.  

 

Court Decisions 
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Jurisdiction of High Court under Art 98-Cannot be regarded as 

"extraordinary" but "ordinary" original Civil Jurisdiction-Court Fees Act, 1870 

does not prescribe any fee for petition under Art. 98-Fee prescribed for  Such 

petitions by r. 10, Chap. 4-J, Vol. V of High Court Rules and Orders (Lah.)Not 

inconsistent with provisions of Court Fees Act, 1870-Court Fees Act, 1870, S. 4-

Letters Patent (Lah.), cls. 9, 10 & 27 

Jurisdiction exercised by the High Court under Article 98 of the 

Constitution cannot properly be described as an "extraordinary" one. It is more 

appropriately the "ordinary" Jurisdiction conferred on the High Court, in addition 

to the Letters Patent, by the Constitution under Article 98 of the Constitution. The 

very Constitution in clause (1) of Article 98 itself provides that a High Court shall 

have  Such Jurisdiction as is conferred on it by "this Constitution or by law".  

The Jurisdiction of the High Court to entertain writ petitions under Article 

98 of the Constitution arising out of proceedings of a civil nature, cannot be 

regarded as the "extraordinary original civil Jurisdiction" within the meaning of 

section 4 of the Court Fees Act. Rather it will be more appropriate to classify it as 

its "ordinary original civil Jurisdiction". Be that as it may, the Court Fees Act, as  

Such, does not at all prescribe any fee for the petition filed in the High Court, in 

the exercise of the Jurisdiction vested in it, under Article 98 of the Constitution. 

Therefore, there is nothing in the Court Fees Act which is inconsistent with rule 

10, Chapter 4-J, Volume V of the High Court Rules and Orders. P L D 1967 Lah. 

1030 

Chairman, Budge Municipality v. Mongru Mia and others A I R 1953 Cal. 433 ; 

M. Ramayya v. The State of Madras A I R 1952 Mad. 300; B. H. 

Satyanarayanamurti v. Income tax Appellate Tribunal A I R 1957 Andh. Pra. 

123; Collector of Monghyr and others v. MaharaJa Partap Singh Bahadur and 

others A I R 1957 Pat. 102; Mumtaz Khan v. Chief Settlement and Rehabilitation 

Commissioner P L D 1966 S C 276;  

In the matter of Ca'n Dass Na'rrcondas Navivahu and others I L R 13 Bom. 520 

and A. K. Brohi's "Fundamental Law of Pakistan page 446 ref. 

High Court Rules and Orders (Lah.), Vol. V, Chap. 4-J r.10 read with 

Letters Patent (Lah.), cl. 27-Rule-making powers of High Court-History, scope 

and extent-Amendment made by High Court in r. 10, Chap. 4-J, Vol. V, High 



www.paklawyer.com  

 

 

Court Rules and Orders (vide Correction Slip No. 175, dated 13-4-66) 

prescribing court fee for petitions under Art. 98, Constitution of Pakistan 

(1962)Held, intra vires and legal-Government of India Act, 1915, Ss. 106 & 107-

Government of India Act, 1935, Ss 223 & 224-Constitution of Pakistan (1956), 

Art. 101-Constitution of Pakistan (1962), Art. 237-Court Fees Act, 1870, S. 4. P 

L D 1967 Lah. 1030 

M. Muhammad Ishaq Sahib v. Muhammad Moideen and others A I R 1922 Mad. 

421; Manng Ba Thaw v. M. S. V. M. Chettiar A I R 1935 Rang. 460 and R. M. 

Seshadri v. The Province of Madras ref. 

 

Taxing Officer:-- a "statutory persona designata nominated by Chief 

Justice-High Court has no  Supervisory Jurisdiction or administrative control over 

Taxing Officer-"Taxing Officer" not a Court-Not an officer to whom High Court 

delegates any of its functions-Registrar acting as Taxing Officer is not High 

Court itself within meaning of Art. 98(5), Constitution of Pakistan (1962)Petition 

under Art. 98 against decision of Registrar as Taxing Officer maintainable-High 

Court (Dacca) Rules and Orders (Appellate Side), O. III, r. 1. 

Under section 5 of the Court-Fees Act though the Chief Justice of the High Court 

is empowered to declare as to who shall be the Taxing Officer there is nothing 

therein which requires that he must necessarily be an officer of the High Court 

itself. All that can, therefore, be said is that the Taxing Officer is a statutory 

persona designata nominated by the Chief Justice of the High Court.  

The Court-Fees Act in every sense of the term is a fiscal enactment. The 

mere accident, therefore, of the Registrar of the High Court being nominated as 

the statutory officer concerned with the collection of revenues does not alter the 

character of that officer. The High Court has no  Supervisory Jurisdiction or 

administrative control over the Taxing Officer. His decision is final under the 

provisions of the statute and it lies in his discretion to determine whether the 

question involved is one of general importance or not for the purpose of deciding 

whether a further reference should be made to the Chief Justice or to the 

appointed Judge for a final decision with regard to the matter of court-fees.  

The Taxing Officer under this section is not even a Court and certainly not an 

officer to whom the High Court can be said to have delegated any of its functions, 



www.paklawyer.com  

 

 

for, the Court-Fees Act does not say that the High Court or  Such officer as may 

be appointed in that behalf by the High Court shall, in the event of any difference 

arising between the Stamp Reporter and any  Suitor, refer the question to the 

High Court. The Taxing Officer is, therefore, clearly an officer nominated by the 

statute to determine a particular class of questions and in doing so he does not act 

as a deputy for a Judge or a Bench of the High Court before which the case is to 

come up for hearing.  

Under the constitutional provisions, from 1861 up to the Constitution of 

Pakistan (1962) the "High Court" means and has always meant the Chief Justice 

and the Judges of the High Court. The meaning to be given to the word "High 

Court" in  Sub-Article (5) of Article 98 must, therefore, be that which has been 

provided by the Constitution itself in Article 242 read with the provisions of 

Article 91. The Registrar when acting as a Taxing Officer under section 5 of the 

Court-Fees Act is not the Court itself within the meaning of  Sub-Article (5) of 

Article 98 of the Constitution.  

The order of the Registrar under section 5 of the Court-Fees Act is not an order of 

the High Court itself so as to make a petition under Article 98 of the Constitution 

filed for challenging his order passed in a capacity different from that of an 

officer of the Court under the rules of the Court, not maintainable. P L D 1966  

S.C .753 

 

Imposition of fees, where no provision is made in Court Fees Act, 1870, 

necessary part of regulatory process applicable to motions made before Court, in 

view of provisions of cls. 9 & 27, Letters Patent (Lah.)High Court's power to 

regulate practice of Court includes power to fix court fees where no fee has been 

fixed-Writ Jurisdiction is "original" Jurisdiction and not "extraordinary original 

Jurisdiction"; must be termed as "constitutional Jurisdiction"-Letters Patent 

(Lah.), cls 9, 24 & 25 read with Court Fees Act, 1870, S. 4-"Extraordinary 

original civil Jurisdiction" of High Court-Use of words "extraordinary original 

civil Jurisdiction" in S. 4, Court Fees Act, 1870, is apt to cause confusion-Court 

Fees Act, 1870, Sched. II, item 1(d)Argument that court fee on writ petition is 

governed by item 1(d) cannot be entertained-Words "application or petition" in 

item relate to an application or petition concerning matters of an ancillary, 
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adjective, or  Subordinate nature, and not to a petition asking for a " Substantial 

relief" (e.g. a writ petition)Constitution of Pakistan (1962), Arts. 131 & 132, 

Third Sched., items 38, 44-Raising of fee chargeable on writ petitions within 

power of Provincial Legislature Such Legislature competent to make a law by 

which amendment made by High Court raising fee on writ petitions to Rs. 100 

can be  Superseded-Power of Legislature in this respect " Superior"-Words and 

phrases-"Fee" is a charge generally levied at a moderate rate--Extensive approach 

to High Court, with a view to invoking writ Jurisdiction, not due to mere 

"aptitude for indulgence in litigation"-Constitution of Pakistan (1962), Art. 2-  

The imposition of fees on motions made before a Court is a necessary part of the 

regulatory process applicable to  Such motions from the time of their 

commencement to their conclusion. This is so evident that it is unnecessary to 

labour the matter further in order to bring the imposition of  Such fees, where no 

provision is mach therefor in the Court Fees Act, within the power possessed by a 

High Court to regulate its practice. By clause 27 of its Letters Patent, the power 

of regulating its practice has been conferred upon the Lah. High Court. By Article 

101 of the present Constitution a High Court may "with the approval of the 

Governor of the Province make rules regulating the practice and procedure of the 

Court." The consent of the Governor was taken in respect of the amendment here 

In question, and on this view, it seems to be  Sufficiently clear that the 

amendment is intra vires.  

The words of Articles 131 and 132 read with the relevant items in the 

Third Schedule must be understood as providing power to the Province to fix fees 

payable in all Courts within the Province, and further, where in matters arising 

before e.g., a High Court, no  Such fee has been fixed, there is given by Article 

101 and by clause 9 of the Letters Patent a power to regulate the practice of the 

Court, which has for a great many years been interpreted to include the power to 

fix Court fees payable in  Such matters. 

Writ Jurisdiction is clearly an original Jurisdiction. Equally clearly, it does 

not fall within the extraordinary original civil Jurisdiction. To refer to it as 

"special" would be to minimise its standing and importance, for it is given by an 

Article in the Constitution for the purpose of implementing the high directive in 

Article 2 that no person Should be treated otherwise than in accordance with the 
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law. The Jurisdiction must obviously be described as a constitutional Jurisdiction 

of an original kind. Being invoked invariably for gaining  Substantial relief, the 

petitions that are filed cannot be brought under item 1 in the Second Schedule to 

the Court Fees Act. Court-fees have always been charged on  Such petitions not 

only by the Lah. High Court, but also by the Presidency High Courts, which are 

of much longer standing. Mumtaz Khan v. Chief Settlement and Rehabilitation 

Commissioner P L D 1966 S C 276;  

Hamid Hassan v. Banwarfial A I R 1947 P C 90; Muhammad Ishaq v. 

Muhammad Moideen A I R 1922 Mad. 421; Abdul Hakim's case A I R 1931 

Mad. 457 and Seshadri's case A I R 1954 Mad. 543 ref. 

 

99. Conduct of business of Federal Government: --  (1) All executive 

actions of the Federal Government shall be expressed to be taken in the name of 

the President.  

(2) The President shall by rules specify the manner in which orders and 

other instruments made and executed in his name shall be authenticated, and the 

validity of any order or instrument so authenticated shall not be questioned in any 

court on the ground that it was not made or executed by the President.  

(3) The President shall also make rules for the allocation and transaction 

of the business of the Federal Government. 

 

100. Attorney-General for Pakistan: -- (1) The President shall appoint a 

person, being a person qualified to be appointed a Judge of the Supreme Court, to 

be the Attorney-General for Pakistan.  

(2) The Attorney-General shall hold office during the pleasure of the 

President.  

(3) It shall be the duty of the Attorney-General to give advice to the 

Federal Government upon such legal matters, and to perform such other duties of 

a legal character as may be referred or assigned to him by the Federal 

Government, and in the performance of his duties he shall have the right of 

audience in all courts and tribunals in Pakistan.  

(4) The Attorney-General may, by writing under his hand addressed to the 

President, resign his office.  
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Part IV 

Provinces 
 

Chapter 1 

THE GOVERNORS 
 

101. Appointment of Governor: -- (1) There shall be a Governor for 

each Province, who shall be appointed by the President[in his discretion] [after 

consultation with the Prime Minister.]  

(2) A person shall not be appointed a Governor unless he is qualified to be 

elected as member of the National Assembly and is not less that thiry-five years 

of age.  

(3) The Governor shall hold office during the pleasure of the President 

[and shall be entitled to such salary, allowances and privileges as the President 

may determine].  

(4) The Governor may, by writing under his hand addressed to the 

President, resign his office.  

[(5) The President may make such provision as he things fit ofr the 

discharge of the functions of a Governor] [in any contingency not provided for in 

this Part].  

 

102. Oath of office: -- Before entering upon office, the Govbernor shall 

make before the Chief Justice of the High Court oath in the form set out in the 

Third Schedule.  

 

103. Conditions of Governor's Office: -- (1) The Governor shall not hold 

any office of profit in the service of Pakistan of occupy any other position 

carrying the right to remuneration for the rendering of services.  
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(2) The Governor shall not be a candidate for election as a member of 

[Majlis-e-Shoora (Parliament)] or a Provincial Assembly and, if a member of  is 

appointed as Governor, his seat in or, as the case may be, the Provincial Assembly 

shall become vacant on the day he enters upon his office.  

 

104. Acting Governor: -- When the governor is absent from Pakistan or 

is unable to perform the functions of his office due to any cause, such other 

person as the President may direct shall act as Governor.  

 

105. Governor to act on advice, etc.: -- (1) Subject to the Costitution, in 

the performance of his functions, the Governor shall act in accordance with the 

advice of the Cabinet, [or the Chief Minister].  

Provided that the Governor may require the Cabinet or, as the case may 

be, the Chief Minister to reconsider such advice, whether generally or otherwise, 

and the Governor shall act in accordance with the advice tendered after such 

reconsideration.  

(2) The question whether any, and if so what, advice was tendered to the 

Governor by the Chief Minister  

[or the Cabinet] shall not be inquired into in, or by, any court, tribunal or other 

authority.  

(3) Where the Governor dissolves the Provincial Assembly, he shall 

appoint, in his discretion, but with the previous approval of the President, a care-

taker Cabinet.  

(4) The powers conferred by the Article on the President shall be exercised 

by him in his discretion.  

(5) The provisions of clause [(2)] of Article 48 shall have effect in relation 

to a Governor as if reference therein to "President" were reference to "Governor".]  
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Chapter 2 

PROVINCIAL ASSEMBLIES 
 

106. Constitution of Provincial Assemblies: -- (1)   Each Provincial 

Assembly shall consist of general seats and seats reserved for women and non-

Muslims as specified herein below.  

 

  General seats Women Non-Muslims Total 

Baluchistan 51 11 3 65 

The North-West Frontier Province 99 22 3 124 

The Punjab 297 66 8 371 

Sind 130 29 9 168 

(2) A person shall be entitled to vote if-  

(a) he is a citizen of Pakistan;  

(b) he is not less than [twenty-one] years of age;  

(c) his name appears on the electoral roll for any area in the 

Province; and  

(d) he is not declared by a competent court to be of unsound mind.   

(3)  For the purpose of election to a Provincial Assembly –  

(a) the constituencies for the general seats shall be single 

member territorial constituencies and the members to fill 

such seats shall be elected by direct and free vote. 

(b) (b)each Province shall be a single constituency for all seats 

reserved for women and non-Muslims allocated to the 

respective Provinces under clause (1); 

(c) (c)the members to fill seats reserved for women and non- 

Muslims allocated to a Province under clause (1) shall be 

elected in accordance with law through proportional 

representation system of political parties' lists of candidates 
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on the basis of the total number of general seats secured by 

each political party in the Provincial Assembly:  

[Provided that for the purpose of this sub-

clause,the total number of general seats won by a political 

party shall include the independent returned candidate 

orcandidates who may duly join such political party within 

three days of the publication in the official Gazette of the 

names of the returned candidates.]  

 

107. Duration of Provincial Assembly: -- A Provincial Assembly shall, 

unless sooner dissolved, continue for a term of five years from the day of its first 

meeting and shall stand dissolved at the expiration of its term.  

 

108. Speaker and Deputy Speaker: --  After a general election, a 

Provincial Assembly shall, at its first meeting and to the exclusion of any other 

business, elect from amongst its members a Speaker and a Deputy Speaker and, 

so often as the office of Speaker or Deputy Speaker becomes vacant, the 

Assembly shall elect another memeber as Speaker or, as the case may be, Deputy 

Speaker.  

 

109. Summoning and prorogation of Provincial Assembly: --  The 

Governor may from time to time-  

(a) summon the Provincial Assembly to meet at such time and place as he thinks 

fit; and  

(b) prorogue the Provincial Assembly.  

 

110. Right of Governor to address Provincial Assembly: --  The 

Governor may address the Provincial Assembly and may for that purpose require 

the attendance of the members.  

 

111. Right to speak in Provincial Assembly: --  The Advocate-General 

shall have the right to speak and otherwise take part in the proceedings of the 
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Provincial Assembly or any committee thereof of which he may be named a 

member, but shall noy by virtue of this Article be entititled to vote.  

 

112. Dissolution of Provincial Assembly: --  [(1)] The Governor shall 

dissolve the Provincial Assembly if so advised by the Chief Minister; and the 

Provincial Assembly shall, unless sooner dissolved, stand dissolved at the 

expriation of forty-eight hours after the Chief Minister has so advised.  

Explanation.- Reference in this Article to "Chief Minister" shhall not be 

construed to include reference to a Chief Minister against whom [notice or a 

resolution for a vote of no-confidence has been given] in the Provincial Assembly 

but has not been voted upon or against whom a resolution for a vote of no-

confidence has been passed or who is continuing in office by virtue of clause (2) 

of Artcle 134 or a Provincial Minister performing the functions of the Chief 

Minister under clause (1) or clause (3) of Article 135.  

(2) The Governor may also dissolve the Provincial Assembly in his 

discretion, but subject to the previous approval of the President, where, in his 

opinion : ---   

(a) a vote of no-confidence having been passed against the 

Chief Minister, no other member of the Provincial 

Assemble is likely to command the confidence of the 

majority of the members of the Provincial Assembly in 

accordance with the provisions of the Constitution, as 

ascertained in a session of the Provincial Assembly 

summoned for the purpose; or  

(b) a situation has arisen in which the Government of the 

Province cannot be carried on in accordance with the 

provisions of the Constitution and an appeal to the 

electorate is necessary.  

[(3) The Governor in case of dissolution of the Provisional Assembly 

under paragraph (b) of clause (2) shall within fifteen days of the dissolution refer 

the matter to the Supreme Court with the previous approval of the President and 

the Supreme Court shall decide the reference within thirty days whose decision 

shall be final.]  
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113. Qualifications and disqualifications for membership of Provincial 

Assembly: -- The qualifications and disqualifications for membership of the 

National Assembly set out in Articles 62 and 63 shall also apply for membership 

of a Provincial Assembly as if reference therein to "National Assembly" were a 

reference to "Provincial Assembly". 

 

114. Restriction on discussion in Provincial Assembly: -- No discussion 

shall take place in a Provincial Assembly with respect to the conduct of any Judge 

of the Supreme Court or of a High Court in the discharge of his duties.  

 

115. Provincial Government's consent required for financial 

measures. (1)  A Money Bill, or a Bill or amendment which if enacted and 

brought into operation would involve expenditure from the Provincial 

Consolidated Fund or withdrawal from the Public Account of the Province shall 

not be introduced or moved in the Provincial Assembly exceptly or with the 

consent of the Provincial Government.  

(2) For the purpose of this Article, a Bill or amendment shall be deemed to 

be a Money Bill if it contains provisions dealing with all or any of the following 

matters, namely:  

(a) the imposition, abolition, remission, alteration or regulation 

of any tax;  

(b) the borrowing of money, or the giving of any guarantee, by 

the Provincial Government or the amendment of the law 

relating to the financial obligations of that Government;  

(c) the custody of the Provincial Consolidated Fund, the 

payment of moneys into, or issue of moneys from, that 

Fund;  

(d) the imposition of a charge upon the Provincial 

Consolidated Fund, or the abolition or alteration of any 

such charge;  

(e) the receipt of moneys on account of the Public Account of 

the Province, the custody or issue of such moneys; and  
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(f) any matter incidental to any of the matters specified in the 

preceding paragraphs.  

(3) A Bill shall not be deemed to be a Money Bill by reason only that it 

provides-  

(a) for the imposition or alteration of any fine or other 

pecuniary penalty or for the demand or payment of a 

licence fee or a fee or charge for any service rendered; or  

(b) for the imposition, abolition, remission, alteration or 

regulation of any tax by any local authority or body for 

local purposes.  

(4) If any question arises whether a Bill is a Money Bill or not, the 

decision of the Speaker of the Provincial Assembly thereon shall be final.  

(5) Every Money Bill presented to the Governor for assent shall bear a 

certificate under the hand of the Speaker of the Provincial Assembly that it is a 

Money Bill and such certificate shall be conclusive for all purposes and shall not 

be called in question.  

 

116. Governor's assent to Bills. (1)  When a Bill has been passed by the 

Provincial Assembly, it shall be presented to the Governor for assent.  

(2)  When a Bill is presented to the Governor for assent, the Governor 

shall, within thirty days,  

(a) assent to the Bill; or  

(b) in the case of a Bill other than a Money Bill, return the Bill 

to the Provincial Assembly with a message requesting that 

the Bill, or any specified provision thereof, be reconsidered 

and that any amendment specified in the message be 

considered.  

(3) When the Governor has returned a Bill to the Provincial Assembly it 

shall be reconsidered by the Provincial Assembly and, if it is again passed, with or 

without amendment, by the Provincial Assembly, by the votes of the majority of 

the members of the Provincial Assembly present and voting, it shall be again 

Presented to the Governor and the Governor shall not withhold assent therefrom.  
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(4) When the Governor has assented to a Bill, it shall become law and be 

called an Act of Provincial Assembly.  

(5) No Act of a Provincial Assembly, and no provision in any such Act, 

shall be invalid by reason only that some recommendation, previous sanction or 

consent required by the Constitution was not given if that Act was assented to 

accordance with the Constitution.  

 

117.  Bill not to lapse on prorogation, etc. (1)  A Bill pending in a 

Provincial Assembly shall not lapse by reason of the prorogation of the Assembly.  

(2)  A Bill pending in a Provincial Assembly shall lapse on the dissolution 

of the Assembly.  

 

118. Provincial Consolidated Fund and Public Account. (1)  All 

revenues received by the Provincial Government, all loans raised by that 

Government, and all moneys received by it in repayment of any loan, shall form 

part of a consolidated fund, to be known as the Provincial Consolidated Fund.  

(2) All other moneys  

(a)  received by or on behalf of the Provincial Government; or  

(b)  received by or deposited with the High Court or any other 

court established under the authority of the Province;  

shall be credited to the Public Account of the Province.  

 

119. Custody, etc., of Provincial Consolidated Fund and Public 

Account. The custody of the Provincial Consolidated Fund, the payment of 

moneys into that Fund, the withdrawal of moneys therefrom, the custody of other 

moneys received by or on behalf of the Provincial Government, their payment 

into, and withdrawal from, the Public Account of the Province, and all matters 

connected with or ancillary to the matters aforesaid, shall be regulated by Act of 

the Provincial Assembly or, until provision in that behalf is so made, by rules 

made by the Governor.  

 

120. Annual Budget Statement. (1)  The Provincial Government shall, in 

respect of every financial year, cause to be laid before the Provincial Assembly a 
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statement of the estimated receipts and expenditure of the Provincial Government 

for that year, in this Chapter referred to as the Annual Budget Statement.  

(2) The Annual Budget Statement shall show separately  : ---   

(a) the sums required to meet expenditure described by the 

Constitution as expenditure charged upon the Provincial 

Consolidated Fund; and  

(b) the sums required to meet other expenditure proposed to be 

made from the Provincial Consolidated Fund;  

and shall distinguish expenditure on revenue account from other 

expenditure.  

 

121. Expenditure charged upon Provincial Consolidated Fund. The 

following expenditure shall be expenditure charged upon the Provincial 

Consolidated Fund:  

(a)  the remuneration payable to the Governor and other expenditure 

relating to his office, and the remuneration payable to  :    

(i) the Judges of the High Court; and  

(ii) the Speaker and Deputy Speaker of the Provincial Assembly;  

(b) the administrative expenses, including the remuneration payable to 

officers and servants, of the High Court and the Secretariat of the Provincial 

Assembly;  

(c) all debt charges for which the Provincial Government is liable, 

including interest, sinking fund charges, the repayment or amortisation of capital, 

and other expenditure in connection with the raising of loans, and the service and 

redemption of debt on the security of the Provincial Consolidation Fund;  

(d) any sums required to satisfy any judgment, decree or award against the 

Province by any Court or tribunal; and  

(e) any other sums declared by the Constitution or by Act of the Provincial 

Assembly to be so charged.  

 

122. Procedure relating to Annual Budget Statement. (1) So much of 

the Annual Budget Statement as relates to expenditure charged upon the 
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Provincial Consolidated Fund may be discussed in, but shall not be submitted to 

the vote of, the Provincial Assembly.  

(2) So much of the Annual Budget Statement as relates to other 

expenditure shall be submitted to the Provincial Assembly in the form of demands 

for grants, and that Assembly shall have power to assent to, or to refuse to assent 

to, any demand, or to assent to any demand subject to a reduction of the amount 

specified therein:  

Provided that, for a period of ten years from the commencing day or the 

holding of the second general election to the Provincial Assembly, whichever 

occurs later, a demand shall be deemed to have been assented to unless, by the 

votes of a majority of the total membership of the Assembly, it is refused or 

assented to subject to a reduction of the amount specified therein.  

(3) No demand for a grant shall be made except on the recommendation of 

the Provincial Government.  

 

123. Authentication of schedule of authorized expenditure. (1) The 

Chief Minister shall authenticate by his signature a schedule specifying  : ---   

(a) the grants made or deemed to have been made by the 

Provincial Assembly under Article 122 and  

(b) the several sums required to meet the expenditure charged 

upon the Provincial Consolidated Fund but not exceeding, 

in the case of any sum, the sum shown in the statement 

previously laid before the Assembly.  

(2) The schedule so authenticated shall be laid before the Provincial 

Assembly, but shall not be open to discussion or vote thereon.  

(3) Subject to the Constitution, no expenditure from the Provincial 

Consolidated Fund shall be deemed to be duly authorized unless it is specified in 

the schedule so authenticated and such schedule is laid before the Provincial 

Assembly as required by clause (2).  

 

124. Supplementary and excess grant. If in respect of any financial year 

it is found :-- 
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(a) that the amount authorized to be expended for a particular service for 

the current financial year is insufficient, or that a need has arisen for expenditure 

upon some new service not included in the Annual Budget Statement for that 

year; or  

(b) that any money has been spent on any service during a financial year in 

excess of the amount granted for that service for that year;  

the Provincial Government shall have power to authorize expenditure 

from the Provincial Consolidated Fund, whether the expenditure is charged by the 

Constitution upon that Fund or not, and shall cause to be laid before the 

Provincial Assembly a Supplementary Budget Statement or, as the case may be, 

an Excess Budget Statement, setting out the amount of that expenditure, and the 

provisions of Article 120 to 123 shall apply to those statements as they apply to 

the Annual Budget Statement.  

 

125. Votes on account. Notwithstanding anything contained in the 

foregoing provisions relating to financial matters, the Provincial Assembly shall 

have power to make any grant in advance in respect of the estimated expenditure 

for a part of any financial year, not exceeding three months, pending completion 

of the procedure prescribed in Article 122 for the voting of such grant and the 

authentication of the schedule of expenditure in accordance with the provisions of 

Article 123 in relation to the expenditure.  

 

126. Power to authorize expenditure when Assembly stands dissolved. 

Notwithstanding anything contained in the foregoing provisions relating to 

financial matters, at any time when the Provincial Assembly stands dissolved, the 

Provincial Government may authorize expenditure from the Provincial 

Consolidated Fund in respect of the estimated expenditure for a period not 

exceeding four months in any financial year, pending completion of the procedure 

prescribed in Article 122 for the voting of grants and the authentication of the 

schedule of authorized expenditure in accordance with the provisions of Article 

123 in relation to the expenditure.  
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127. Provisions relating to National Assembly, etc., to apply to 

Provincial Assembly, etc. Subject to the Constitution, the provisions of clauses 

(2) to (8) of Article 53, clauses (2) and (3) of Article 54, Article 55, Articles 63 to 

67, Article 69, Article 77, Article 87 and Article 88 shall apply to and in relation 

to a Provincial Assembly or a committee or members thereof or the Provincial 

Government, but so that  

(a) any reference in those provisions to Majlis- e- Shoora (Parliament), a 

House or the National Assembly shall be read as a reference to the Provincial 

Assembly;  

(b) any reference in those provisions to the President shall be read as a 

reference to the Governor of the Province;  

(c) any reference in those provisions to the Federal Government shall be, 

read as a reference to the Provincial Government;  

(d) any reference in those provisions to the Prime Minister shall be read as 

a reference to the Chief Minister;  

(e) any reference in those provisions to a Federal Minister shall be read as 

a reference to a Provincial Minister;  

(f) any reference in those provisions to the National Assembly of Pakistan 

shall be read as a reference to the Provincial Assembly in existence immediately 

before the commencing day; and  

(g) the said clause (2) of Article 54 shall have effect as if, in the proviso 

thereto, for the words "one hundred and thirty" the word "seventy" were 

substituted.  

 

128. Power of Governor to promulgate Ordinances. (1) The Governor 

may, except when the Provincial Assembly is in session, if satisfied that 

circumstances exist which render it necessary to take immediate action, make and 

promulgate an Ordinance as the circumstances may require.  

(2) An Ordinance promulgated under this Article shall have the same force 

and effect as an Act of the Provincial Assembly and shall be subject to like 

restrictions as the power of the Provincial Assembly to make laws, but every such 

Ordinance:  
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(a) shall be laid before the Provincial Assembly and shall stand 

repealed at the expiration of three months from its 

promulgation or, if before the expiration of that period a 

resolution disapproving it is passed by the Assembly, upon 

the passing of that resolution; and  

(b) may be withdrawn at any time by the Governor.  

(3) Without prejudice to the provisions of clause (2), an Ordinance laid 

before the Provincial Assembly shall be deemed to be a Bill introduced in the 

Provincial Assembly.  

 

 

 

CHAPTER 3 

THE PROVINCIAL GOVERNMENTS 
129. Exercise of executive authority of the Province: -- The executive 

authority of the Province shall vest in the Governor and shall be excercised by 

him, either directly or though officers subordinate to him, in accordance with the 

Constitution.  

 

130. The Cabinet: --  (1) There shall be a Cabinet of Ministers, with the 

Chief Minister at its head, to aid and advise the Governor in the excercise of his 

functions.  

(2)The Governor shall appoint from amongst the members of the 

Provincial Assembly a Chief Minister who, in his opinion, is likely to command 

the confidence of the majority of the memebers of the provincial Assembly.  

(2A) Notwithstanding anything contained in clause(2) after the twentieth 

day of March, one thousand nine-hundred and eighty-eight, the Governor shall 

invite the memeber of the Provincial Assembly to be the Chief Minister who 

commands the confidence of the members of the Provincial Assembly, as 

ascertained in session of the Assembly summoned for the purpose in accordance 

with the provisions of the Constitution;  
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Provided that nothing contained in this clause shall apply to a Chief 

Minister holdingoffice on the twentieth day of March, one thousand nine hundred 

and eighty eight, in accordance with provisions of the Constitution.  

(3) The person appointed under clause(2) for as the case may be, invited 

under clause(2A) shall, before entering upon the office, make before the Governor 

oath in the form set out in the Third Schedule and shall within a period of sixty 

days thereof obtain a vote of confidence from the Provincial Assembly.  

(4) The Cabinet shall be collectively responsible to the Provincial 

Assembly .  

(5) The Chief Minister shall hold office during the pleasure of the 

Governor, but the Governor shall not exercise his powers under this clause unless 

he is satisfied that the Chief Minister does not command the confidence of the 

majority of the members of the Provincial Assembly and require the Chief 

Minister to obtain a vote of confidence from the Assembly. 

(6) The Chief Minister may, by writing under his hand addressed to the 

Governor, resign his office.  

(7) A Minister who for any period of six consecutive months is not a 

member of the Provincial Assembly shall, at the expiration of that period, cease to 

be Minister, and shall not before the dissolution of that Assembly be again 

appointed a Minister unless h e is elected a member of that Assembly.  

(8) Nothing contained in this Article shall be construed as disqualifying 

the Chief Minister or any other Minister for continuing in office during any period 

during which the Provincial Assembly stands dissolved, or as preventing the 

appointment of any person as Chief Minister or other Minister during any such 

period. 

 

131. Duties of Chief Minister in relation to Governor: --  It shall be the 

duty of the Chief Minister- (a) to communicate to the Governor all decisions of 

the Cabinet relating to the administration of the affairs of the Province and 

proposals for legislation;  

(b) to furnish such information relating to the administration of the affairs 

of the Province and proposals for legislation as the Governor may call for; and  
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(c) if the Governor so requires, to submit for consideration of the Cabinet 

any matter on which a decision has been taken by the Chief Minister or a Minister 

but which has not been considered by the Cabinet. 

 

132. Provincial Ministers: -- (1) Subject to clauses (7) and (8) of Article 

130, the Governor shall appoint Provincial Ministers from amongst members of 

the Provincial Assembly on the advice of the Chief Minister.  

(2) Before entering upon office, a Provincial Minister shall make before 

the Governor oath in the form set out in the Third Schedule.  

(3) A Provincial Minister may, by writing under his hand addressed to the 

Governor, resign his office or may be removed from office by the Governor on 

the advice of the Chief Minister.  

 

133. Chief Minister continuing in office: -- The Governor may ask the 

Chief Minister to continue to hold office until his successor enters upon the office 

of Chief Minister. 

 

134. Resignation by Chief Minister: -- [Resignation by Chief Minister.] 

Omitted by P.O.No.14 of 1985, Art . 2 and Sch. item 29 (with effect from March 

2, 1985).  

 

135.  Provincial Minister performing functions of Chief Minister: --  

Omitted  

 

136. Vote of no-confidence against Chief Minister: --  (1) A resolution 

for a vote of no-confidence moved by not less than twenty per centum of the total 

membership of the Provincial Assembly may be passed against the Chief Minister 

by the Provincial Assembly.  

(2) A resolution referred to in clause (1) shall not be voted upon before the 

expiration of three days, or later than seven days, from the day on which such 

resolution is moved in the Provincial Assembly.  
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(3) If the resolution referred to in clause (1) is passed by a majority of the 

total membership of the Provincial Assembly, the Chief Minister shall cease to 

hold office.  

 

137. Extent of executive authority of Province: -- Subject to the 

Constitution, the executive authority of the Province shall extend to the matters 

with respect to which the Provincial Assembly has power to make laws:  

Provided that, in any matter with respect to which both [Majlis-e-Shoora 

(Parliament)] and the Provincial Assembly of a Province have power to make 

laws, the executive authority of the Province shall be subject to, and limited by, 

the executive authority expressly conferred by the Constitution or by law made by 

[Majlis-e-Shoora (Parliament)] upon the Federal Government or authorities 

thereof.  

 

138. Conferring of functions on subordinate authorities: -- On the 

recommendation of the Provincial Government, the Provincial Assembly may by 

law confer functions upon officers or authorities subor- dinate to the Provincial 

Government.  

 

139. Conduct of business of Provincial Government: -- (1) All 

executive actions of the Provincial Government shall be expressed to be taken in 

the name of the Governor.  

(2) The Governor shall by rules specify the manner in which orders and 

other instruments made and executed in his name shall be authenticated, and the 

validity of any order or instrument so authenticated shall not be questioned in any 

court on the ground that it was not made or executed by the Governor. (3) The 

Governor shall also make rules for the allocation and transaction of the business 

of the Provincial Government. 

 

140. Advocate-General for a Province: -- (1) The Governor of each 

Province shall appoint a person, being a person qualified to be appointed a Judge 

of the High Court, to be the Advocate-General for the Province.  
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(2) It shall be the duty of the Advocate-General to give advice to the 

Provincial Government upon such legal matters, and to perform such other duties 

of a legal character, as may be referred or assigned to him by the Provincial 

government.  

(3) The Advocate-General shall hold office during the pleasure of the 

Governor.  

(4) The Advocate-General may, by writing under his hand addressed to the 

Governor, resign his office.  

 

140A. Local government. Each Province shall, by law, establish a local 

government system and devolve political, administrative and financial 

responsibility and authority to the elected representatives of the local 

governments.  

 

 

 

Part V 

RELATIONS BETWEEN FEDERATION AND PROVINCES 

Chapter 1 

DISTRIBUTION OF LEGISLATIVE POWERS 
 

141. Extent of Federal and Provincial Laws: --  Subject to the 

Constitution, [Majlis-e-Shoora (Parliament)] may make laws (including laws 

having extra-territorial operation ) for the whole or any part of Pakistan, and a 

Provincial Assembly may make laws for the Province or any part thereof.  

 

142. Subject-matter of Federal and Provincial Laws: -- Subject to the 

Constitution-  

(a) [Majlis-e-Shoora (Parliament)] shall have exclusive power to make 

laws with respect to any matter in the Federal Legislative List;  
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(b) [Majlis-e-Shoora (Parliament)], and a Provincial Assembly also, shall 

have power to make laws with respect to any matter in the Concurrent Legislative 

List;  

(c)A Provincial Assembly shall, and [Majlis-e-Shoora (Parliament)] shall 

not, have power to make laws with respect to any matter not enumerated in either 

the Federal Legislative List or the Concurrent Legislative List; and  

(d) [Majlis-e-Shoora (Parliament)] shall have exclusive power to make 

laws with respect to matters not enumerated in either of the Lists for such areas in 

the Federation as are not included in any Province.  

143. Inconsistency between Federal and Provincial laws. If any 

provision of an Act of a Provincial Assembly is repugnant to any provision of an 

Act of [Majlis-e-Shoora (Parliament)] which [Majlis-e-Shoora (Parliament)] is 

competent to enact, or to any provision of any existing law with respect to any of 

the matters enumerated in the Concurrent Legislative List, then the Act of 

[Majlis-e-Shoora (Parliament)], whether passed before or after the Act of the 

Provincial Assembly, or, as the case may be, the existing law, shall prevail and 

the Act of the Provincial Assembly shall, to the extent of the repugnant, be void.  

144. Power of Majlis-e-Shoora (Parliament) to legislate for two or 

more Provinces by consent. (1) If two or more Provincial Assemblies pass 

resolutions to the effect that [Majlis-e-Shoora (Parliament)] may be law regulate 

any matter not enumerated in either List in the Fourth Schedule, it shall be lawful 

for [Majlis-e-Shoora (Parliament)] to pass an Act for regulating that matter 

accordingly, but any act so passed may, as respects any Province to which it 

applies, be amended or repealed by Act of the Assembly of that Province. 
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Chapter 2 

ADMINISTRATIVE RELATIONS BETWEEN FEDERATION 

AND PROVINCES 
 

145. Power of President to direct Governor to discharge certain 

functions as his Agent: -- (1) The President may direct the Governor of any 

Province to discharge as his Agent, either generally or in any particular matter, 

such functions relating to such areas in the Federation which are not included in 

any Province as may be specified in the direction.  

(2) The provisions of Article 105 shall not apply to the discharge by the 

Governor of his functions under clause (1).  

 

146. Power of Federation to confer powers, etc., on Provinces, in 

certain cases: -- (1) Notwithstanding anything contained in the Constitution, the 

Federal Government may, with the consent of the Government of a Province, 

entrust either conditionally or unconditionally to that Government, or to its 

officers, functions in relation to any matter to which the executive authority of the 

Federation extends.  

(2) An Act of [Majlis-e-Shoora (Parliament)] may, notwithstanding that it 

relates to a matter with respect to which a Provincial Assembly has no power to 

make laws, confer powers and impose duties upon a province or officers and 

authorities thereof.  

(3) Where by virtue of this Article powers and duties have been conferred 

or imposed upon a Province or officers or authorities thereof, there shall be paid 

by the Federation to the Province such sum as may be agreed or, in default of 

agreement, as may be determined by an arbitrator appointed by the Chief Justice 

of Pakistan, in respect of any extra costs of administration incurred by the 

Province in connection with the exercise of those powers or the discharge of those 

duties.  
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147. Power of the Provinces to entrust functions to the Federation: -- 

Notwithstanding anything contained in the Constitution, the Government of a 

Province may, with the consent of the Federal Government, entrust, either 

conditionally or unconditionally, to the Federal Government, or to its officers, 

functions in relation to any matter to which the executive authority of the 

Province extends.  

 

148. Obligation of Provinces and Federation: -- (1) The executive 

authority of every Province shall be so exercised as to secure compliance with 

Federal laws which apply in that Province.  

(2) Without prejudice to any other provision of this Chapter, in the 

exercise of the executive authority of the Federation in any Province regard shall 

be had to the interests of that Province.  

(3) It shall be the duty of the Federation to protect every Province against 

external aggression and internal disturbances and to ensure that the Government 

of every Province is carried on in accordance with the provisions of the 

Constitution.  

 

149. Directions to Provinces in certain cases: -- (1) The executive 

authority of every Province shall be so exercised as not to impede or prejudice the 

exercise of the executive authority of the Federation, and the executive authority 

of the Federation shall extend to the giving of such direc tions to a Province as 

may appear to the Federal Government to be necessary for that purpose.  

(2) The executive authority of the Federation shall also extend to the 

giving of directions to a Province as to the carrying into execution therein of any 

Federal law which relates to a matter specified in the Concurrent Legislative List 

and authori ses the giving of such directions.  

(3) The executive authority of the Federation shall also extend to the 

giving of directions to a Province as to the construction an d maintenance of 

means of communication declared in the direction to be of national or strategic 

importance.  

(4) The executive authority of the Federation shall also extend to the 

giving of directions to a Province as to the manner in which the executive 
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authority thereof is to be exercised for the purpose of preventing any grave 

menace to the peace or tranquility or economic life of Pakistan or any part 

thereof.  

 

150. Full faith and credit for public acts, etc.: -- Full faith and credit 

shall be given throughout Pakistan to public acts and records, and judicial 

proceedings of every Province.  

  

151. Inter-Provincial trade: -- (1) Subject to clause (2), trade, commerce 

and intercourse throughout Pakistan shall be free.  

(2) [Majlis-e-Shoora (Parliament)] may by law impose such restrictions on 

the freedom of trade, commerce or intercourse between one Province and another 

or within any part of Pakistan as may be required in the public interest.  

(3) A Provincial Assembly or a Provincial Government shall not have 

power to-  

(a) make any law, or take any executive action, prohibiting or 

restricting the entry into, or the export from, the Province 

of goods of any class or description, or  

(b) impose a tax which, as between goods manufactured or 

produced in the Province and similar goods not so 

manufactured or produced, discriminates in favour of the 

former goods or which, in the case of goods manufactured 

or produced outside the Province discriminates between 

goods manufactured or produced in any area in Pakistan 

and similar goods manufactured or produced in any other 

area in Pakistan.  

(4) An Act of a Provincial Assembly which imposes any reasonable 

restriction in the interest of public health, public order or morality, or for the 

purpose of protecting animals or plants from disease or preventing or alleviating 

any serious shortage in the Province of an essential commodity shall not, if it was 

made with the consent of the President, be invalid.  
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152. Acquisition of land for Federal purpose: -- The Federation may, if 

it deems necessary to acquire any land situate in a Province for any purpose 

connected with a matter with respect to which [Majlis-e-Shoora (Parliament)] has 

power to make laws, require the Province to acquire the land on behalf, and at the 

expense, of the Federa- tion or, if the land belongs to the Province, to transfer it to 

the Federation on such terms as may be agreed or, in default of agreement, as may 

be determined by an arbitrator appointed by the Chief Justice of Pakistan.  

 

 

 

Chapter 3 

SPECIAL PROVlSIONS 
152A. National Security Council: --  (Omitted) 

  

153. Council of Common Interests: -- (1) There shall be a Council of 

Common Interests, in this Chapter referred to as the Council, to be appointed by 

the President.  

(2) The members of the Council shall be-  

(a) the Chief Ministers of the Provinces, and  

(b) an equal number of members from the Federal Government 

to be nominated by the Prime Minister from time to time.  

(3) The Prime Minister. if he is a member of the Council. shall be the 

Chairman of the Council but, if at any time he is not a member, the Presi dent 

may nominate a Federal Minister who is a member of the Council to be its 

Chairman.  

(4) The Council shall be responsible to [Majlis-e-Shoora (Parliament)].  

 

154. Functions and rules of procedure: -- (1) The Council shall 

formulate and regulate policies in relation to matters in Part II of the Federal 

Legislative List and, in so far as it is in relation to the affairs of the Federation, the 

matter in entry 34 (electricity) in the Concurrent Legisla tive List, and shall 

exercise supervision and control over related institutions.  
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(2) The decisions of the Council shall be expressed in terms of the opinion 

of the majority.  

(3) Until [Majlis-e-Shoora (Parliament)] makes provision by law in this 

behalf, the Council may make its rules of procedure.  

(4) [Majlis-e-Shoora (Parliament)] in joint sit ting may from time to time 

by resolution issue directions through the Federal Government to the Council 

generally or in a particular matter to take action as [Majlis-e-Shoora (Parliament)] 

may deem just and proper and such directions shall be binding on the Council.  

(5) If the Federal Government or a Provincial Government is dissatisfied 

with a decision of the council, it may refer the matter to [Majlis-e-Shoora 

(Parliament)] in a joint sitting whose decision in this behalf shall be final. . 

 

155. Complaints as to interference with water supplies: -- (1) If the 

interests of a Province, the Federal Capital or the Federally Administered Tribal 

Areas, or any of the inhabitants thereof, in water from any natural source of 

supply have been or are likely to be affected prejudicially by-  

(a) any executive act or legislation taken or passed or proposed to be 

taken or passed, or  

(b) the failure of any authority to exercise any of its powers with 

respect to the use and distribution or control of water from that 

source,  

the Federal Government or the Provincial Govern- ment concerned may 

make a complaint in writing to the Council.  

(2) Upon receiving such complaint, the Council shall, after having 

considered the matter, either give its decision or request the President to appoint a 

commission consisting of such persons having special knowledge and experience 

in irrigation, engineering, administration, finance or law as he may think fit, 

hereinafter referred to as the Commission.  

(3) Until [Majlis-e-Shoora (Parliament)] makes provision by law in this 

behalf, the provisions of the Pakistan Commissions of Inquiry Act, 1956, as in 

force immediately before the commencing day shall apply to the Council or the 

Commission as if the Council or the Commission were a commission appointed 
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under that Act to which all the provisions of section 5 thereof applied and upon 

which the power contemplated by section 10A thereof had been conferred.  

(4) After considering the report and supplementary report, if any, of the 

Commission, the Council shall record its decision on all matters referred to the 

Commission.  

(5) Notwithstanding any law to the contrary, but subject to the provisions 

of clause (5) of Article 154, it shall be the duty of the Federal Government and the 

Provincial Government concerned in the matter in issue to give effect to the 

decision of the Council faithfully according to its terms and tenor.  

(6) No proceeding shall lie before any court at the instance of any party to 

a matter which is or has been in issue before the Council. or of any person 

whatsoever, in respect of a matter which is actually or has been or might or ought 

to have been a proper subject of complaint to the Council under this Article.  

 

156. National Economic Council: -- (1) The President shall constitute a 

National Economic Council consisting of the Prime Minister, who shall be its 

Chairman. and such other members as the President may determine:  

Provided that the President shall nominate one member from each 

Province on the recommendation of the Government of that Province.  

(2) The National Economic Council shall review the overall economic 

condition of the country and shall, for advising the Federal Government and the 

Provincial Governments, formulate plans in respect of financial, commercial, 

social and economic policies; and in formulating such plans, it shall be guided by 

the, Principles of Policy set out in Chapter 2 of Part II.  

 

157. Electricity: -- (1) The Federal Government may in any Province 

construct or cause to be constructed hydro-electric or thermal power installations 

or grid stations for the generation of electricity and lay or cause to be laid inter-

Provincial transmission lines.  

(2) The Government of a Province may-  

(a) to the extent electricity is supplied to that Province from the 

national grid, require supply to be made in bulk for 

transmission and distribution within the Province:  
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(b) levy tax on consumption of electricity within the Province;  

(c) construct power houses and grid stations and lay 

transmission lines for use within the Province; and  

(d) determine the tariff for distribution of electricity within the 

Province.  

 

158. Priority of requirements of natural gas: -- The Province in which a 

well-head of natural gas is situated shall have precedence over other parts of 

Pakistan in meeting the requirements from the well-head, subject to the 

commitments and obligations as on the commencing day.  

 

159. Broadcasting and telecasting: -- (1) The Federal Government shall 

not un reasonably refuse to entrust to a Provincial Government such functions 

with respect to broadcasting and telecasting as may be necessary to enable that 

Government-  

(a)  to construct and use transmitters in the Province; and  

(b)  to regulate~ and impose fees in respect of, the construction 

and use of transmitters and the use of receiving apparatus in 

the Province:  

Provided that nothing in this clause shall be 

construed as requiring the Federal Government to entrust to 

any Provincial Government any control over the use of 

transmitters constructed or maintained by the Federal 

Government or by persons authorised by the Federal 

Government, or over the use of receiving apparatus by 

person so authorised.  

(2) Any functions so entrusted to a Provincial Government shall be 

exercised subject to such conditions as may be imposed by the Federal 

Government, including, notwithstanding anything contained in the Constitution, 

any conditions with respect to finance, but it shall not be lawful for the Federal 

Government so to impose any conditions regulating the matter broadcast or 

telecast by, or by authority of, the Provincial Government.  
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(3) Any Federal law with respect to broadcasting and telecasting shall be 

such as to secure that effect can be given to the foregoing provisions of this 

Article.  

(4) If any question arises whether any conditions imposed on any 

Provincial Government are lawfully imposed, or whether any refusal by the 

Federal Government to entrust functions is unreasonable, the question shall be 

determined by an arbitrator appointed by the Chief Justice of Pakistan.  

(5) Nothing in this article shall be construed as restricting the powers of 

the Federal Government under the Constitution for the prevention of any grave 

menace to the peace or tranquility of Pakistan or any part thereof.  

 

 

 

 

Part VI 

Finance, Property, Contracts and Suits 

 

Chapter 1 

FINANCE 
 

Distribution of Revenues between the Federation and the Provinces. 

 

160. National Finance Commission: -- (1) Within six months of the 

commencing day and thereafter at intervals not exceeding five years, the President 

shall  constitute a National Finance Commission consisting of the Minister of 

Finance of the Federal Government, the Ministers of Finance of the Provincial 

Governments, and such other persons as may be appointed by the President after 

consultation with the Governors of the Provinces.  

(2) It shall be the duty of the National Finance Commission to make 

recommendations to the President as to-  

(a) the distribution between the Federation and the Provinces 

of the net proceeds of the taxes mentioned in clause (3);  
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(b) the making of grants-in-aid by the Federal Government to 

the Provincial Governments;  

(c) the exercise by the Federal Government and the Provincial 

Governments of the borrowing powers conferred by the 

Constitution; and  

(d) any other matter relating to finance referred to the 

Commission by the President.  

(3) The taxes refer red to in paragraph (a) of clause (2) are the following 

taxes raised under the authority of  [Majlis-e-Shoora (Parliament)], namely: -  

(i) taxes on income, including corporation tax, but not 

including taxes on income consisting of remuneration paid 

out of the Federal Consolidated Fund;  

(ii) taxes on the sales and purchases of goods imported, 

exported, produced, manufactured or consumed;  

(iii) export duties on cotton, and such other export duties as 

may be specified by the President;  

(iii) export duties on cotton, and such other export duties as 

may be specified by the President;  

(iv) such duties of exercise as may be specified by the 

President; and  

(v) such other taxes as may be specified by the President.  

(4) As soon as may be after receiving the recommendation, of the National 

Finance Commission, the President shall, by 0rder, specify, in accordance with 

the recommendations of the Commission under paragraph (a) of clause (2), the 

share of the net proceeds of the taxes mentioned in clause (3) which is to be 

allocated to each Province, and that share shall be paid to the Government of the 

Province concerned, and, notwithstanding the provision of Article 78 shall not 

form part of the Federal Consolidated Fund.  

(5) The recommendations of the National Finance Commission, together 

with an explanatory memorandum as to the action taken thereon, shall be laid 

before both Houses and the Provincial Assemblies.  

(6) At any time before an Order under clause (4) is made, the President 

may, by Order, make such amendments or modifications in the law relating to the 
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distribution of revenues between the Federal Government and the Provincial 

Governments as he may deem necessary or expedient.  

(7) The President may, by Order, make grants-in-aid of the revenues of the 

Provinces in need of assistance and such grants shall be charged upon the Federal 

Consolidated Fund.  

 

161. Natural gas and hydroelectric power: -- (1) Notwithstanding the 

provisions of Article 78 the net proceeds of the Federal duty of excise on natural 

gas levied at well-head and collected by the Federal Government, and of the 

royalty collected by the Federal Government, shall not form part of the Federal 

Consolidated Fund and shall be paid to the Province in which the well-head of 

natural gas is situated.  

(2) The net profits earned by the Federal Government, or any undertaking 

established or administered by the Federal Government from the bulk generation 

of power at a hydro-electric station shall be paid to the Province in which the 

hydro-electric station is situated.  

Explanation -For the purposes of this clause "net profits" shall be 

computed by deducting from the revenues accruing from the bulk supply of power 

from the bus-bars of a hydro-electric station at a rate to be determined by the 

Council of Common Interests, the operating expenses of the station, which shall 

include any sums payable as taxes, duties, interest or return on investment, and 

depreciations and element of obsolescence, and over-heads, and provision for 

reserves.  

 

162. Prior sanction of President required to Bills affecting taxation in 

which Provinces are interested: -- No Bill or amendment which imposes or 

varies a tax or duty the whole or part of the net proceeds whereof is assigned to 

any Province, or which varies the meaning of the expression "agricultural 

income" as defined for the purpose of the enactments relating to income-tax, or 

which affects the principles on which under any of the foregoing provisions of 

this Chapter moneys are or may be distributable to Provinces, shall be introduced 

or moved in the National Assembly except with the previous sanction of the 

President.  
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163. Provincial taxes in respect of professions, etc.: -- A Provincial 

Assembly may by Act impose taxes, not exceeding such limits as may from time 

to time be fixed by Act of [Majlis-e-Shoora (Parliament)], on persons engaged in 

professions, trades, callings or employments, and no such Act of the Assembly 

shall be regarded as imposing a tax on income.  

 

 

MISCELLANEOUS FINANCIAL PROVISIONS 
164. Grants out of Consolidated Fund: -- The Federation or a Province 

may make grants for any purpose, notwithstanding that the purpose is not one 

with respect to which [Majlis-e-Shoora (Parliament)] or, as the case may be, a 

Provincial Assembly may make laws.  

 

165. Exemption of certain public property from taxation: -- (1) The 

Federal Government shall not, in respect of its property or income, be liable to 

taxation under any Act of Provincial Assembly and, subject to clause (2), a 

Provincial Government shall not, in respect of its property or income, be liable to 

taxation under Act of [Majlis-e-Shoora (Parliament)] or under Act of the 

Provincial Assembly of any other Province.  

(2) If a trade or business of any kind is carried on by or on behalf of the 

Government of a Province outside that Province, that Government may, in respect 

of any property used in connection with that trade or business or any income 

arising from that trade or business, be taxed under Act of [Majlis-e-Shoora 

(Parliament)] or under Act of the Provincial Assembly of the Province in which 

that trade or business is carried on.  

(3) Nothing in this Article shall prevent the imposition of fees for services 

rendered.  

 

165A. Power of Majlis-e-Shoora (Parliament) to impose tax on the 

income of certain corporations, etc.: --   (1) For the removal of doubt, it is 

hereby declared that [Majlis-e-Shoora (Parliament)] has, and shall be deemed 

always to have had, the power to make a law to provide for the levy and recovery 
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of a tax on the income of a corporation, company or other body or institution 

established by or under a Federal law or a Provincial law or an existing law or a 

corporation, company or other body or institution owned or controlled, either 

directly or indirectly, by the Federal Government or a Provincial Government, 

regardless of the ultimate destination of such income.  

(2) All orders made, proceedings taken and acts done by any authority or 

person, which were made, taken or done, or purported to have been made, taken 

or done, before the commencement of the Constitution (Amendment) Order 1985, 

in exercise of the powers derived from any law referred to in clause (1), or in 

execution of any orders made by any authority in the exercise or purported 

exercise of powers as aforesaid, shall, notwithstanding any judgment of any court 

or tribunal, including the Supreme Court and a High Court, be deemed to be and 

always to have been validly made, taken or done and-shall not be called in 

question in any court, including the Supreme Court and a High Court, on any 

ground whatsoever.  

(3) Every judgment or order of any court or tribunal, including the 

Supreme Court and a High Court, which is repugnant to the provisions of clause 

(1) or clause (2) shall be, and shall be deemed always to have been, void and of 

no effect whatsoever. 

 

 

 

Chapter 2 

BORROWING AND AUDIT 

 
166. Borrowing by Federal Government: -- The executive authority of 

the Federation extends to borrowing upon the security of the Federal Consolidated 

Fun d within such limits, if any, as may from time to time be fixed by Act of 

Majlis-e-Shoora (Parliament)], and to the giving of guarantees within such limits, 

if any, as may be so fixed.  
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167. Borrowing by Provincial Government: -- (1) Subject to the 

provisions of this Article, the executive authority of a Province extends to 

borrowing upon the security of the Provincial Consolidated Fund within such 

limits, if any, as may from time to time be fixed by Act of the Provincial 

Assembly, and to the giving of guarantees within such limits, if any, as may be so 

fixed.  

(2) The Federal Government may, subject to such conditions, if any, as it 

may think fit to impose, make loans to, or so long as any limits fixed under 

Article 166 are not exceeded give guarantees in respect of loans raised by, any 

Province, and any sums required for the purpose of making loans to a Province 

shall be charged upon the Federal Consolidated Fund.  

(3) A Province may not, without the consent of the Federal Government, 

raise any loan if there is still outstanding any part of a loan made to the Province 

by the Federal Government, or in respect of which guarantee has been given by 

the Federal Government; and consent under this clause may be granted subject to 

such conditions, if any, as the Federal Government may think fit to impose.  

 

 

 

AUDIT AND ACCOUNTS 
168. Auditor-General of Pakistan: -- (1) There shall be an Auditor-

General of Pakistan, who shall be appointed by the President.  

(2) Before entering upon office, the Auditor-General shall make before the 

Chief Justice of Pakistan oath in the form set out in the Third Schedule.  

(3) The terms and conditions of service, includ ing the term of office, of 

the Auditor-General shall be determined by Act of [Majlis-e-Shoora (Parliament)] 

and, until so determined, by Order of the President.  

(4) A person who has held office as Auditor-General shall not be eligible 

for further appointment in the service of Pakistan before the expiration of two 

years after he has ceased to hold that office.  

(5) The Auditor-General shall not be removed from office except in the - 

like manner and on the like grounds as a Judge of the Supreme Court.  
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(6) At any time when the office of the Auditor-General is vacant or the 

Auditor-General is absent or is unable to perform the functions of his office due to 

any cause, such other person as the President may direct shall act as Auditor-

General and perform the functions of that office.  

 

169. Functions and powers of Auditor-General:-- The Auditor-General 

shall, in relation to-  (a) the accounts of the Federation and of the Provinces; and  

(b) the accounts of any authority or body established by the Federation or 

a Province, perform such functions and exercise such powers as may be 

determined by or under Act of' [Majlis-e-Shoora (Parliament)] and, until so 

determined, by Order of the President.  

 

170. Power of Auditor-General to give directions as to accounts: -- The 

accounts of the Federation and of the Provinces shall be kept in such form and in 

accordance with such principles and methods as the Auditor-General may, with 

the approval of the President, prescribe.  

 

171. Reports of Auditor-General: --  The reports of the Auditor-General 

relating to the accounts of the Federation shall be submitted to the President, who 

shall cause them to be laid before the National Assembly and the reports of the 

Auditor-General relating to the accounts of a Province shall be submitted to the 

Governor of the Province, who shall cause them to be laid before the Provincial 

Assembly.  

 

 

 

 

Chapter 3 
PROPERTY, CONTRACTS, LIABILITIES AND SUITS 
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172. Ownerless property: -- (1) Any property which has no rightful 

owner shall, if located in a Province, vest in the Governent of that Province, and 

in every other case, in the Federal Government.  

(2) All lands, minerals and other things of value within the continental 

shelf or underlying the ocean within the territorial waters of Pakistan shall vest in 

the Federal Government.  

 

173. Power to acquire property and to make contracts, etc.: --  (1) The 

executive authority of the Federation and of a Province shall extend, subject to 

any Act of the appropriate Legislature, to the grant, sale, disposition or mortgage 

of any property vested in, and to the purchase or acquisition of property on behalf 

of, the Federal Government or, as the case may be, the Provincial Government, 

and to the making of contracts.  

(2) All property acquired for the purposes of the Federation or of a 

Province shall vest in the Federal Government or, as the case may be, in the 

Provincial Government.  

(3) All contracts made in the exercise of the executive authority of the 

Federation or of a Pro vince shall be expressed to be made in the name of the 

President or, as the case may be, the Governor of the Province, and all such 

contracts and all assurances of property made in the exercise of that authority 

shall be executed on behalf of the President or Governor by such persons and in 

such manner as he may direct or authorize.  

(4) Neither the President, nor the Governor of a Province, shall be 

personally liable in respect of any contract or assurance made or executed in the 

exercise of the executive authority of the Federation or, as the case may be, the 

Province, nor shall any person making or executing any such contract or 

assurance on behalf of any of them be personally liable in respect thereof.  

(5) Transfer of land by the Federal Government or a Provincial 

Government shall be regulated by law.  

 

174. Suits and proceedings: -- The Federation may sue or be sued by the 

name of Pakistan and a Province may sue or be sued by the name of the Province.  
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PART VII 

The Judicature 

 

Chapter 1 

THE COURTS 
 

175. Establishment and Jurisdiction of Courts: -- (1) There shall be a 

Supreme Court of Pakistan, a High Court for each Province and such other courts 

as may be established by law.  

(2) No court shall have any jurisdiction save as is or may be conferred on it by the 

Constitution or by or under any law.  

(3) The Judiciary shall be separated progres- sively from the Executive within 

[fourteen] years from the commencing day.  

 

Court Decisions 

Constitutional petitions filed by petitioners against Judgment, of High 

Court were converted into appeals, in terms of Section 54, Land Acquisition Act, 

1894.  Such appeals, (as converted) were however barred by time by 29 days. No 

application for condonation of delay having been filed even after objection of 

maintainability of Civil Petitions in terms of Art. 185 of the Constitution, there 

was no reason to condone delay as respondents had acquired valuable right arising 

for impugned Judgments and decrees which provided compensation for land 

acquired from them. Appeals' were thus, dismissed as time barred.    P.L.J.1999 

SC 1068 = 1999 SCMR 319 = MR 1999 Rev. 90. 
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Chapter 2 

THE SUPREME COURT OF PAKISTAN 
 

176. Constitution of Supreme Court: -- The Supreme Court shall consist 

of a Chief Justice to be known as the Chief Justice of Pakistan and so many other 

Judges as may be determined by Act of [Majlis-e-Shoora(Parliament)] or, until so 

determined, as may be fixed by the President.  

 

177. Appointment of Supreme Court Judges: -- (1) The Chief Justice of 

Pakistan shall be appointed by the President, and each of the other Judges shall be 

appointed by the President after consultation with the Chief Justice.  

(2) A person shall not be appointed a Judge of the Supreme Court unless 

he is a citizen of Pakistan and-  

(a) has for a period of, or for periods aggregating, not less than 

five years been a judge of a High Court (including a High 

Court which existed in Pakistan at any time before the 

commencing day); or  

(b) has for a period of, or for periods aggregating not less than 

fifteen years been an advocate of a High Court (including a 

High Court which existed in Pakistan at any time before the 

commencing day).  

 

178. Oath of office: -- Before entering upon office, the Chief Justice of 

Pakistan shall make before the President, and any other Judge of the Supreme 

Court shall make before the Chief Justice, oath in the form set out in the Third 

Schedule.  

 

179. Retiring Age- A judge of the Supreme Court shall hold office until 

he attains the age of sixty five years, unless he sooner resigns or is removed from 

office in accordance with the Constitution."  
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180. Acting Chief Justice: -- At any time when-  

(a) the office of Chief Justice of Pakistan is vacant; or  

(b) the Chief Justice of Pakistan is absent or is unable to perform the 

functions of his office due to any other cause,  

the President shall appoint [the most senior of the other Judges of the Supreme 

Court] to act as Chief Justice of Pakistan.  

 

181. Acting Judges: -- (1) At any time when-  

(a) the office of a Judge of the Supreme Court is vacant; or  

(b) a Judge of the Supreme Court is absent or is unable to perform the 

functions of his office due to any other cause,  

the President may, in the manner provided in clause (1) of Article 177, appoint a 

Judge of a High Court who is qualified for appointment as a Judge of the Supreme 

Court to act temporarily as a Judge of the Supreme Court.  

Explanation.-In this clause, 'Judge of a High Court' includes a person who 

has retired as a Judge of a High Court. 

(2) An appointment under this Article shall continue in force until it is 

revoked by the President.  

 

182. Appointment of ad hoc Judges: -- If at any time it is not possible 

for want of quorum of Judges of the Supreme Court to hold or continue any 

sitting of the Court, or for any other reason it is necessary to increase temporarily 

the number of Judges of the Supreme Court, the Chief Justice of Pakistan may, in 

writing,-  

(a) with the approval of the President, request any person who has held the 

office of a Judge of that Court and since whose ceasing to hold that office three 

years have not elapsed; or  

(b) with the approval of the President and with the consent of the Chief 

justice of a High Court, require a Judge of that Court qualified for appointment as 

a judge of the Supreme Court,  
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to attend sittings of the Supreme Court as an ad hoc Judge for such period as may 

be necessary and while so attending an ad hoc Judge shall have the same power 

and jurisdiction as a Judge of the Supreme Court.  

 

183. Seat of the Supreme Court: -- (1) The permanent seat of the 

Supreme Court shall, subject to clause (3), be at Islamabad.  

(2) The Supreme Court may from time to time to time sit in such other 

places as the Chief Justice of Pakistan, with the approval of the President, may 

appoint.  

(3) Until provision is made for establishing the Supreme Court at 

Islamabad, the seat of the Court shall be at such place as the President may 165 

appoint.  

 

184. Original jurisdiction of Supreme Court: -- (1) The Supreme Court 

shall, to the exclusion of every other court, have original jurisdiction in any 

dispute between any two or more Governments.  

Explanation.-In this clause, "Governments" means the Federal Government and 

the Provincial Governments.  

(2) In the exercise of the jurisdiction conferred on it by clause (1), the 

Supreme Court shall pronounce declaratory judgments only.  

(3) Without prejudice to the provisions of Article 199, the Supreme Court 

shall, if it considers that a question of public importance with reference to the 

enforcement of any of the Fundamental Rights conferred by Chapter I of Part II is 

involved have the power to make an order of the nature mentioned in the said 

Article.  

 

185. Appellate jurisdiction of Supreme Court: -- (1) Subject to this 

Article, the Supreme Court shall have jurisdiction to hear and determine appeals 

from judgments, decrees, final orders or sentences. (2) An appeal shall lie to the 

Supreme Court from any judgment, decree, final order or sentence  

(a) if the High Court has on appeal reversed an order of 

acquittal of an accused person and sentenced him to death 

or to transportation for life or imprisonment for life; or, on 
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revision, has enhanced a sentence to a sentence as 

aforesaid; or  

(b) if the High Court has withdrawn for trial before itself any 

case from any court subordinate to it and has in such trial 

convicted the accused person and sentenced him as 

aforesaid; or  

(c) if the High Court has imposed any punishment on any 

person for contempt of the High Court; or  

(d) if the amount or value of the subject matter of the dispute in 

the court of first instance was, and also in dispute in appeal 

is, not less than fifty thousand rupees or such other sum as 

may be specified in that behalf by Act of [Majlis-e-

Shoora(Parliament)] and the judgment, decree or final order 

appealed from has varied or set aside the judgment, decree 

or final order of the court immediately below; or  

(e) if the judgment, decree or final order involves directly or 

indirectly some claim or question respecting property of the 

like amount or value and the judgment, decree or final 

order appealed from has varied or set aside the judgment, 

decree or final order of the court immediately below; or  

(f) if the High Court certifies that the case involves a 

substantial question of law as to the interpretation of the 

Constitution.  

(3) An appeal to the Supreme Court from a judgment, decree, order or 

sentence of a High Court in a case to which clause (2) does not apply shall lie 

only if the Supreme Court grants leave to appeal.  

 

Court Decisions 

1. Acquisition of land 

2. Acquisition of land for WAPDA 

3. Allegation of corruption and corrupt practices 

4. Amendment in written statement 

5. Amendment of pleading 
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6. Appeal to  Supreme Court 

7. Appointment of sole arbitrator in R.S.A 

8. Arbitration-Merits of claim 

9. Art. 185  - vires of    

10. Award, objection to 

11. Compensation 

12. Compensation of acquired land 

13. Condonation of delay 

14. Decree for recovery of prompt dower against petition or execution 

proceeding 

15. Defence, striking off 

16. Deficiency in court-fees and its effect on limitation 

17. Delayed filing of appeal before First Appellate Court 

18. Discharge of accused under S.63, Cr. P. C 

19. Dismissal from service on charges of mis-appropriation 

20. Dismissal of appeal due to deficient Court-fee 

21. Dispute over time of opening of  Succession 

22. Doctrine of Indoor Manage-ment 

23. Doctrine of res-Judicata 

24. Failure to sign written statement 

25. Filing award in Court for making same rule of Court-Limitation 

26. Filing of second  Suit on the same cause of action 

27. Forum of appeal from orders and decrees of civil Courts 

28. Impleading of necessary party 

29. Interim custody of minor 

30. Islamic Law of Inheritance 

31. Joint property 

32. Local inspection 

33. Maintenance of minor children 

34. Mutation, legality of 

35. Occupany tenants of land in question 

36. Order without jurisdiction 

37. Performance of Talb-i-Muwathibat   
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38. Petition for leave to appeal   

39. Plea for reduction in sentence 

40. Power Purchase Agreement being entirely legal contract 

41. Pre-emption  Suit Court-fees – Limitation 

42. Presumption as to sale-deeds 

43. Production of additional documentary evidence 

44. Raising of new plea 

45. Re-appraisal of evidence – Principles 

46. Registration of award 

47. Registration of third F.I.R 

48. Rejection of plaint by High Court 

49. Remand. Principles of 

50. Rent Matters 

51. Requirement of premises for personal use of landlady 

52. Res-judicata, principles of 

53. Return of appeal for want of pecuniary Jurisdiction 

54. Right of hizanat of minor child. Essentials 

55. Sanction of watercourse 

56. Sanctioning of new Khal 

57. Second appeal before High Court 

58. Status of employee to invoke Jurisdiction of Labour Court 

59. Suit for declaration 

60. Third complaint - Issue of process 

61. Void agreement-Doctrine of estoppel – Applicability 

62. Warabandi 

 

1. Acquisition of land. Authority dissatisfied with award of Court, file 

regular first appeal before High Court which was accepted and award of Court 

below was modified. Appellants who had not appealed to  S.C .against Judgment 

of High Court, filed application for execution of Judgment and decree of Court 

which was set aside by High Court, but was restored by  Supreme Court. After 

setting aside Judgment and decree passed .by High Court, only executable decree 

in field was one passed by Court below on reference under S. 18 of Land 
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Acquisition Act, 1894 and appellants like other landowners were entitled to 

compensation awarded by said Court. Unjust to deprive appellants from receiving 

benefit of Judgment and decree of Court below which was in field, merely for 

reason that they had no appealed against order of High Court .whensame order 

challenged by other land owners similarly placed had been set aside by  Supreme. 

Court.  P.L.J. 2000 SC 988. 

 

2. Acquisition of land for WAPDA. Compulsory acquisition charges. 

Rate of. Whether WAPDA is a company, and at what rate, it should pay 

compulsory acquisition charges. Question of. WAPDA was a "Company" under 

Section 3for purpose of Land Acquisition Act, therefore, liable to pay higher rate 

of acquisition charges i.e. 25%.  P.L.J.2001 SC 1162 = 2001 SCMR 974. 

 

3. Allegation of corruption and corrupt practices - Bail, grant of - 

Alleged loss to the Bank, if any, was caused by the Board of Directors itself who 

decided to sell the property to the company at the price fixed by it - Power to do 

entire business and affairs of the Bank including its management and 

transactions, vested in the Board of Directors under the relevant law and it was 

obligatory on the Board to safeguard and protect the interest of the Bank - If any 

loss had been caused to the Bank in the project of building the property or in sale 

transaction, its responsibility primarily lay on its Board of Directors which was in 

dominating position either to award or refuse the transaction - Board of Directors 

which was at the helm of affairs had not been made answerable while the persons 

who were  Subject to the authority of the Board had been nabbed - Documentary 

evidence on record further showed that the offence could not be committed by the 

accused without the connivance of the Board of Directors of the Bank against 

whom no action had been takenso far - Accused was a partner of the company 

like the other partner who had been allowed bail by the same Bench of the High 

Court, therefore, case of the accused was at par with the other partner (on bail) 

hence rule of consistency would be applicable to the extent of the accused - 

Accused having made out a case for his release on bail moreso when the bail 

could not be withheld as a punishment.  S.C . convened the petition for leave to 

appeal by the accused into an appeal, allowed the same, set aside the Judgment of 
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High Court and ordered that the accused be released on bail on the  Sum of 

Rs.20,000,000 with two  Sureties each in the like amount to the satisfaction of the 

Trial Court. 2002 SCMR 1478 

Leave to appeal was granted to consider whether in the circumstances of 

the case High Court was justified in law to interfere with the order of Trial Court, 

to cancel the case and direct the return of the smuggled item (gold) to the 

respondent and whether the power to deal with the gold vested in the 

Adjudication Officer and not in the Trial Court or for that matter in the 

Revisional Court. 1997 S C M R 299 

 

4. Amendment in written statement. Amendment sought by defendant 

(petitioner) in written' statement if allowed would change complexion of plea 

taken by him in written statement. Plaintiff who had  Successfully established his 

case before trial Court by producing evidence in  Support of his claim would have 

to once again establish his title over property in question, in as much as if 

amendment was allowed then case has to be remanded to trial Court- Amendment 

cannot be permitted in pleadings if the same amounts to cause prejudice- Plaintiff 

having  Succeed from trial Court to High Court, amendment in written statement 

if allowed would deprive him from affirmative findings recorded in his favour.  

P.L.J.2000 SC 1837. 

 

5. Amendment of pleading - Applicant sought amendment in the 

application under S.12(2) C.P.C. to the effect that the applicant may lead 

evidence but  Subject to its admissibility under the law - Contention of applicant 

was that since the facts were not elaborately stated in the original application 

under S.12(2), C.P.C., therefore, respondents might raise objection that no 

evidence could be led regarding these facts, which though were not new facts, but 

only amplification or details of the plea of fraud raised in the original application 

and if the amendment was allowed the respondents might also have opportunity 

of meeting the same and lead evidence in order to do complete Justice - Validity - 

Record showed that pleas raised in the application seeking amendment were 

actually the amplification of the plea of fraud already made in the main petition, 

therefore, the argument of the respondents that applicant wanted to set up a case 
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different from the case already made out was not correct and thus, was repelled - 

Amendment sought, in fact, was  Such which should have been allowed in order 

to do complete Justice and decide the controversy arising between (he parties 

conclusively and effectively, 2001 SCMR 1984 

 

6. Appeal to  Supreme Court:--S.C  granted leave to appeal to consider, 

whether in a situation, when for the relief of partition, the  Suit had not been 

valued at all for purposes of jurisdiction or court-fee, the Court would be 

competent to make reference to any other proved document available on record, 

and if not so, whether Appellate Court had not travelled beyond its jurisdiction 

under S.18 of West Pakistan Civil Courts Ordinance, 1962. 2002 S C M R 801 

PLD 1999 Quetta 36 and 1999 SCMR 394 ref. 

Question of fact not raised before lower forums and more particularly 

before the High Court, cannot be to be raised, for the first time, before the  

Supreme Court, PLD 2002  S.C 823 

Leave was granted by  S.C  to examine contentions that two illiterate 

sisters had been deprived of their land in collusion with Patwari and Courts below 

had ignored some basic features of case while upholding legality of impugned 

mutation that at time of attestation of mutation none of male relatives of women 

was present, that they were alleged to have been identified by a person who was 

Lambardar of a different village who did not state as to how he was acquainted 

with two sisters residing in a different village; that according to one of vendees 

who appeared on behalf of other vendees at trial consideration for sale was paid 

before Tehsildar while attesting officer denied that it was so paid and that neither 

mutation register nor relevant page of Patwari's Roznamcha Waqiati bore thumb-

impressions of two sister.  P.L.J. 2002 SC 427 

Filing award in Court for making same rule of Court-Limitation-

Appellant had contended that award which was filed by arbitrators in Court after 

more than three years, was time-barred under Art.181 of Limitation Act, 1908, 

and on that count same could not be made rule of Court-Earlier, Issue of 

limitation was framed on objection of appellent by Trial Court, but  Such decision 

was not challenged by the appellant before High Court-Appellant, in 

cirumstances, could not be allowed to raise that point before  S.C since same had 
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obtained finality-Even otherwise in view of Art. 178, Limitation Act, 1908, 

which governed application for filing of award to be made rule of Court under 

Arbitration Act, 1940, question of applying residuary Art. 181 of Limitation Act, 

1908, would not arise. 1999 SCMR 2702  

First settlement was prepared long ago. Board of Rev. Issued notification 

under S. 116 of West Pakistan Land Rev. Act, 1967 directing that  Survey and 

settlement of all unmeasured lands in District be carried out and record of rights 

prepared. By notification Issued under S. 40 of West Pakistan Land Rev. Act, 

1967  Subsequently Settlement Officer, was allowed to carry on settlement. 

Petitioner who was purchaser of and in area having been adversely affected by  

Such process, challenged same in Constitutional petition before High Court but 

same was dismissed. Rights of petitioner duly .recorded by Competent 

Authorities according to law, having been affected from date of issuance, of 

notification, leave to appeal was granted to consider question raised in relation to 

'undoing of entire process of  Survey and settlement with effect from date of 

issuance of notification in question.   P.L.J.1999 SC 2508 = 1999 SCMR 168. 

Question of fact not raised before lower forums and more particularly 

before the High Court, cannot be to be raised, for the first time, before the  

Supreme Court, PLD 2002  S.C 823 

Marriage was dissolved by Family Court. High Court declined to interfere 

with Judgment of Family Court. Courts below in considering evidence adduced 

by wife were convinced that parties would not be able to lead happy and 

harmonious life and decreed wife's  Suit for dissolution of marriage. Judgments 

of Courts below and evidence on record would show that wife had  Sufficiently 

proved her case. Family Court was, thus, well within its Jurisdiction and was 

Justified in decreeing  Suit. High Court acted rightly in dechnging to interfere 

with Judgment and decree of Trial Court in exercise of its Constitutional, 

Jurisdiction.  P.L.J.1997 SC 1824 = 1997SCMR 1599. 

 

7. Appointment of sole arbitrator in R.S.A. on the application wherein 

all the heir of deceased appellant including minors were not included. Application 

for appointment of sole arbitrator showed that only two legal representatives of 

deceased appellant had made the same while other legal representatives of 
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deceased appellant including minors were not party in it for having not been 

Joined as a party. Reference made by Court on  Such application was thus, 

defective and award given was invalid. Award in question, was also non - 

Speaking award. Provision of S. 26-A of Arbitration Act, 1940, being mandatory, 

where award had been given without recording any reason therefor, Court would 

remit the same to arbitrator to give reasons. Mandatory provisions of S. 17 & 26-

A, Arbitration Act, 1940, having not been complied with, award in question, was 

invalid and not maintainable. Provision of S. 151 of C.P.C. have been correctly 

applied by the High Court in as much as applicability of the same was necessary 

for the ends of Justice. Award in question, being violative of Sections 17 and 26-

A of Arbitration Act, 1940, conversion of application against the same into 

application under S. 151 of C.P.C. was Justified to undo the wrong for the ends of 

Justice. Appeal against the impugned Judgment of High Court was dismissed in 

circumstances.  P.L.J.2001 SC 265 = 2001 SCMR750. 

Rules of Conciliation and Arbitration of International Chamber of 

Commerce, Art. 13. Arbitration venue was England. Leave to appeal was granted 

by  S.C .of Pakistan to consider as to what was effect of factuna that petitioners 

and respondents did not reside and were not located within Pakistan and whether 

procedural law/curial law as deemed to be ex arbitri or lexfori i.e. law of England, 

under which English Courts atone had Jurisdiction in respect of proceedings for 

Arbitration conducted in that country.  P.L.J.1998 SC 1808 = 1998 SCMR 1618. 

 

8. Arbitration-Merits of claim- Such matters could not be raised before  

Supreme Court-Matters relating to questions of fact were amenable to 

Jurisdiction of Arbitrators to be appointed in terms of agreement between parties-

High Court having rightly remanded case to Trail Court for appointment of 

Arbitrators, no interference was warranted, in order of remand by High 

Court. 1999 SCMR 121 

Leave to appeal was granted to consider whether there remained any 

dispute whatsoever which could, at all, be referred to Arbitration notwithstanding 

payment to contractor of final bill under payment to contractor of final bill under 

parties out of Court and withdrawal of protest qua receipt of final billl and 

whether observation of High Court, that appellant having omitted to file appeal 
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against earlier order of remand, proceedings, before Trial Court under Ss.8 & 20, 

Arbitration Act, 1940, where not open to challenge were misconceived. 1999 

SCMR 121  

 

9. Art. 185  - vires of   -  The same not valid in its present form as it 

makes admissible the confession recorded by an officer not below the rank of a 

Deputy  Supdt of police as the same is violative of Arts. 13 and 25 of the 

Constitution and the same requires to be  Suitably amended by  Substituting the 

words “by a police officer not below the rank of a dy.  Supt. of police “ by the 

words “ judicial Magistrate.”  

U/Section 27 of TA DA the  Supreme court has been empowered to  Such 

rules, if any, as it may deem necessary for carrying out the designated courts  -  

whereas under section 35 of the Act the Government has been empowered to 

make  Such rules if any, as it may deem necessary for carrying out the purposes 

of the Act through a notification  - Neither the high court nor the  Supreme court 

has any say  in the framing of the rules  -  it may be pointed out that thought 

U/section 28 of TA DA the Government has also been given power to frame rules 

but it is without prejudice to the power of the  Supreme court contained in section 

27 thereof  -  In other words if there by the  Supreme court and the Government 

the former shall prevail  - Further  Held  That another striking feature of the act is 

that Apex court has been totally excluded in matters of judicial review and also in 

respect of administrative matters like appointment of judges  -  That the 

constitutional framework relating to judiciary does not admit/permit the 

establishment of a parallel system for the courts or Tribunals which are to under 

the judicial review and administrative control and  Supervision of the High Court.  

Vires of  Section 35 in its present form not valid as it mulitates against the 

concept of the independence of judiciary and is also violative of Arts. 175 & 203 

of the constitution and therefore it needs to be  Suitably amended inasmuch as the 

power to frame rules is to be vested in the High court to be notified by the 

Government  -  Also held that section 14 of the act required to be amended as to 

provide security of the tenure of the judges of the special courts in consonance 

with the concept of independence of judiciary. 1998 PSC (Crl.) SC (Pak) 653 
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10. Award, objection to - Different rates of compensation - Lands falling 

in two adjacent areas were acquired by the Authorities for public purpose - 

Contention by the petitioner was that the compensation awarded to the petitioner 

for his land was muchless than that of the other land so acquired - Validity - 

Lands of the petitioner were uncultivated, whereas the other was cultivated land 

with orchards and crops growing thereon -  Such being the difference there was 

Justification in determining the compensation by two different rates S.C  declined 

to interfere with the compensation so awarded - 2001 SCMR 1549 

 

11. Compensation -- Lands were acquired by Government and the 

compensation fixed by the Authorities was enhanced by the High Court - 

Contention of the petitioner was that the enhancement was without legal 

Justification - Leave to appeal was granted by  S.C  to consider the contention of 

the petitioner. PLD 2002  S.C 84 

 

12. Compensation of acquired land. Collector's award was modified by 

Referee Court by enhancing compensation. High Court maintained  Such 

enhancement. Validity. No valid exception could be taken to criteria adopted by 

Referee Judge by taking into. consideration three schedules of average prices 

worked out by Patwaris which was not in violation of any of the matters to be 

considered for determination of compensation. No Justification was pointed out 

to interfere in either order of enhancement of compensation ,or 15 per centum as 

compulsory acquisition charges on amount so enhanced. Land owners, however, 

were found to be entitled to simple interest on said enhanced amount at the rate of 

six per centum per annum from the date on which Collector took possession of 

land to date of payment of  Such enhanced amount into court. Leave to appeal 

was refused against Judgment of High Court.   P.L.J.1999 SC 1101 = 1999 

SCMR 43 -= NLR 1999 Rev. 84. 
Courts below had rightly assessed compensation of land in question, thus, 

their findings were un-exceptional-Referee Judge had taken into consideration 

extracts from documents on record and had rightly enhanced compensation-

Referee Judge had taken into consideration copy of transaction regarding land 

acquired for construction of Post Office and rightly maintained that area of the 
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same was not within vicinity of land in question-One witness of petitioner had 

candidly stated that Dargai and Kharkhi (where land in question, was situated) 

were two separate Mozas and record of both was different although wand was 

same-Appellants having failed to make out case for enhancement of 

compensation, appeal was dismissed,  

Leave to appeal was granted to consider; whether High Court had 

erroneously considered acquisition by virtue of document produced by petitioners 

and disputed property to be falling in two different places in as much as Kharkai 

is part of Dargai as evident from list of delimitation of constituencies for year the 

1987; whether land acquired for post office was adjacent to Dargai Bazar and, 

therefore, potential value of land was higher than awarded amount and; whether 

Referee Judge as well as Division Bench of High Court failed to appreciate that 

land in question, had the potential being developed into commercial property 

which was  Surrounded by building and was adjacent to Dargai Bazar, PLD 2003 

SC 6 

Appeal against enhancement of compensation for acquired land dismissed 

by High Court. Mode of remedy. Remedy for petitioners in  Such case was to file 

appeal under S. 54, Land Acquisition Act, 1894 and not by way of filing petition 

under Art. 185 of the constitution. Constitutional petitions filed by petitioners 

against Judgment, of High Court were converted into appeals, in terms of Section 

54, Land Acquisition Act, 1894.  Such appeals, (as converted) were however 

barred by time by 29 days. No application for condonation of delay having been 

filed even affcer objection of maintainability of Civil Petitions in terms of Art. 

185 of the Constitution, there was no reason to condone delay as respondents had 

acquired valuable right arising for impugned Judgments and decrees which 

provided compensation for land acquired from them. Appeals' were thus, 

dismissed as time barred.    P.L.J.1999 SC 1068 = 1999 SCMR 319 = MR 1999 

Rev. 90.  

Compensation for acquired land as fixed by Collector was enhanced by 

Trial Court and the High Court. Validity. Government's petition for leave to 

appeal against Judgment of High Court was objected to by respondents on the 

ground that under Section 54, Land Acquisition Act, 1894, direct appeal lies to  

S.C .and even if present petitions were treated as appeals the same would be out 
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of time in that, period of limitation prescribed for direct appeal was 30 days and 

60 days for filing of petition for leave. Respondent's objection being valid; 

petitions for leave to appeal were liable to be dismissed on that short ground 

alone.  P.L.J.2000 SC 1657 = 2000 SCMR 870. 

Petitioners in earlier round of litigation were-adjudged to be licenses and 

that Judgment had attained finality. Plea of adverse possession raised on behalf of 

petitioners in second round of litigation being inconsistent with earlier finding of 

High Court (which had attained finality) could not possibly be accepted by High 

Court. Petitioners having declined to vacate disputed property and having 

asserted their own title they became liable for .payment of mesne profits on 

account of wrongful possession. Leave to appeal was refused in circumstances.   

P.L.J.1999 SC 1498 =. 1999 SCMR 985. 

Where decree in favour of pre-emptor was not passed before target date of 

31.7.1986, pending proceedings could not continue in accordance with provisions 

of repealed Act i.e., Punjab Pre-emption Act, 1913. No decree having been 

passed in favour of plaintiff before target date (31.7,1986),  Suit filed by him 

could not be decreed in view of decision in Rozi Khan's case 1992 SCMR 445. 

Contrary view expressed in Muhammad Sharifs case 1992 SCMR 1129, however, 

was not approved. Decree in favour of rival pre-emptor having been passed 

before target date of 31.7.1986, no  Such objection could be raised against decree 

passed in his favour. Rival pre-emptor, however, was nonsuited by High Court on 

the ground that link-Judge who had granted him extension of time for deposit of 

Zar-e-Panjam had no Jurisdiction for granting  Such extension of time.  S.C .did 

not examine correctness of view taken by High Court in extending time for 

deposit of Zar-e-Panjam on account of preliminary objection that appeal filed by 

rival pre-emptor was barred by time. Objection relating to time barred appeal was 

found to be  Substantiated by material on record. Rival pre-emptor's time barred 

appeal was dismissed on basis of report of office in circumstances.  P.L.J.2000 

SC 244. 

 

13.Condonation of delay. Entitlement. Petitioner being Government 

whether entitled to be treated preferentially. State and  Subject both are at par in 

the eyes of law, therefore, Government agencies are not to be treated 
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preferentially. Impugned order however, being void and beyond jurisdiction of 

High Court, delay in filing petition for leave to appeal was condoned. 

Compensation in terms of money was neither claimed in original plaint, nor 

prayer was made for granting decree in terms of money nor during pendency of  

Suit plaint was sought to be amended by incorporating alternative relief. High 

Court, thus, travelled beyond it jurisdiction' by granting relief to Respondents and 

passed order which had no legal sanction in law. Case was remanded to High 

Court for disposal in accordance with law. PLJ 2000 SC 1739. 

S.C  in the order under review, had observed that concerned functionaries 

of the Department responsible for the unconscionable delay in processing the 

case be identified and proceeded against under the Efficiency and Discipline 

Rules, under intimation to the Registrar of  Supreme Court - Flea in the review 

petition was that delay in filing the petition for leave to appeal was not 

unconscionable - Held,  S.C  had given a considered opinion on the plea taken for 

the condonation of delay in the application moved in that behalf and repelled the 

same for cogent reasons - Delay that had occurred in filing, of petition was 

motivated, mala fide and had to be checked because in almost all the Government 

cases  Such pleas were always raised before  S.C  for condonation of delay which 

the functionaries do cause intentionally with ulterior motives and then try to save 

their skin by taking  Such pleas.  S.C  in the present case had observed as under: -  

'Prima facie it is a glaring case of collusion between the officers of the Central 

Board of Revenue and respondents Nos. 1 and 2 for ulterior motives. The 

concerned Collector Customs or for that matter any other Officer of the 

department is directed to be identified by the Chairman, Central Board of 

Revenue who were responsible for this unconscionable delay in processing the 

case and proceed against them under the Efficiency and Discipline Rules under 

intimation to Registrar of this Court within 60 days.” Counsel appearing on 

behalf of the petitioner (Government) had urged that the above observations made 

by  S.C  call for review thereof inasmuch as the delay that occurred in filing of 

civil petition for leave to appeal was not unconscionable.  S.C  was not impressed 

by the contention raised by the counsel for the petitioner, because it really 

amounted to challenging the correctness of the views taken by  S.C  in the order 

now sought to be reviewed which could not be a ground for a review. The Court 
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had given a considered opinion on the; plea taken for the condonation of delay in 

the application moved in this behalf and repelled the same for cogent reasons. In 

the result the delay that had occurred in filing of civil petition was motivated, 

mala fide and had to be checked because in almost all the Government cases  

Such pleas are always raised before  S.C  for condonation of delay which the 

functionaries do cause intentionally with ulterior motives and then try to save 

their skin by taking  Such pleas. 2001 SCMR 1630 

Condonation of delay - Delay of 8 days - Illegal order - Effect - Where the 

order passed by High Court could not be upheld which on the face of it was not  

Sustainable in the eye of law, delay of 8 days in filing the appeal was condoned 

in the interest of Justice - Merely for technical reason appellant could not be non- 

Suited. Chairman, N.W.F.P. Forest Development Corporation and others v. 

Khurshid Anwar Khan and others 1992 SCMR 1202 ref. PLD 2002  S.C 84 

 

14. Decree for recovery of prompt dower against petition or execution 

proceeding. Plea of petitioner that execution proceedings were time barred was 

repelled by trial Court. Appellate Court accepting time barred plea set aside 

execution proceedings. High Court restored order of Executing Court. Validity. 

Decree for recovery of dower would be deemed to be in respect of prompt dower 

in as much as, tie off marriage existed between the parties. Provisions of S. 48 

C.P.C. cannot be pressed into service for execution of  Such decree, in that, S. 17 

of Family Courts Act, 1964 postulates that C.P.C. except Sections 10 and 11 

thereof, would not be applicable to proceedings before Family Court. As for 

limitation, reliance has to be placed on residuary Art. 181 of Limitation Act 

which provides period of three years when right to apply accrues. Nature of 

hability being of prompt dower, recognition of which has been made Judicially 

by Family Court in favour of respondent, the same has to be recovered during  

Subsistence of marriage, therefore, no specified period of limitation for 

implementation of decree of  Such nature can be fixed in as much as, due to  

Subsistence of marriage, no specific period of limitation for implementation of  

Such decree can be fixed for the reason that due to  Subsistence of marriage, 

Judgment debtor i.e., husband, having acknowledged right of his wife would be 

deemed to remain under legal obligation to satisfy decree whenever decree 
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holder/wife moves legal forum for satisfaction of her right. As and when 

proceedings of execution were launched that date would be treated as denial by 

Judgment debtor to satisfy liability of prompt dower and execution pi-oceedings 

for the recovery of the same would be considered within time as per requirement, 

of Art. 181 of Limitation Act, 1908. No interference was th is, called for in 

impugned Judgment passed by the High Court. Leave to appeal was refused in 

circumstances.  P.L.J.2001 SC 288 =  PLD 2001 SC 128. 

 

15. Defence, striking off - Delayed application for striking off defence, 

whether waiver of default - Leave to appeal was granted by  S.C  to consider, 

whether the landlord having failed to file any application for striking off defence 

of the tenants on account of alleged default in the payment of difference in arrears 

of rent for more than three years, the Rent Controller had rightly refused to strike 

off defence of the tenants as the action on the part of landlord amounted to waiver 

of the default, 2001 SCMR 844  

Ghulam Muhammad v. Mst. Shameema Khatoon 1984 CLC 3440 ref.  

 Leave to appeal was granted by  S.C  to consider; whether interpretation 

placed by High Court was consistent with the view expressed earlier by High 

Courts as well as  Supreme Court. 2002 SCMR 1933 

Relinquishment of claim in earlier  Suit - Earlier  Suit was withdrawn 

without any permission to file the fresh one on the same cause of action as a 

result of compromise effected between the parties out of Court - Plaintiff filed 

another  Suit on the same cause of action and the same was decreed by the Trial 

Court but High Court dismissed the same - Plaintiff had agreed to compromise 

with the defendant and had relinquished his other claim by filing statement for 

full and final settlement of his claim and did not reserve the right to claim 

compensation for filing the  Suit, as  Such his claim was not allowed by the High 

Court - Validity - Appeal of the defendant was accepted by the High Court with 

sound and cogent reasons and there being no error or irregularity in the Judgment 

same was not open to exception,  P.L.J. 2002 Lah.1581 

 

16. Deficiency in court-fees and its effect on limitation-Leave to appeal 

granted to examine contention that first appeal could not have been reJected as 
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timebarred on account of defibiency in court-fee, same could be dismissed only 

if, a party was found guilty of `contumacy' or "positive mala fide" in paying 

deficient court-fee as held in 1972 S C M R 179.  P L D 1984  S.C .289  

Neither any objection as to deficiency in the payment of court-fee was 

raised by the office nor by the Court when the appeal was admitted--Fact of 

deficiency in paying court-fee was brought to the notice of Court by the 

appellant himself through an application wherein a complaint was made that he 

was misled in paying a lesser court-fee by the decreeSheet and prayed for 

permission to make up deficiency-Held the Court was under a legal obligation to 

have allowed the appellant to make the deficiency in the payment of court-fee--

Case remanded by  S.C .to decide the appeal on merits after making up deficiency 

in court-fee. 1989SCMR1791 

High Court took view that although specific valuation was not placed but  

Substantial court-fee was paid on plaint as filed and that it was a case of 

calculation made by one party as against a different calculation made by other, set 

aside Judgment and remanded case--Order impugned- Supreme Court, held, that 

Issue involved was no longer open for consideration--Correctness of impugned 

Judgment being unexceptionable and appeal being time-barred was dismissed. 

1986 S C M R 1272  

Mst. Parveen v. Mst. Jamsheda Begum P L D 1983 S C 227 and Shahna Khan v. 

Aulia Khan P L D 1984 S C 157 ref. 

Plaintiffs directed by trial Court to make good deficiency in court-fee on 

or before a specific date and also furnish statement of net profits by said date--

Plaintiffs failing to comply with order but trial Judge on a  Subsequent date, 

being totally oblivious of his previous order, passing a fresh order directing 

plaintiffs to make up deficiency by a specific date and furnish statement of net 

profits by that date without mentioning specific amount required to be paid by 

way of deficiency in court-fee--Plaint, held, was not liable to be reJected under 

O.VII, r.11(d), Civil Procedure Code, unless Court had first made an order calling 

upon plaintiffs to make up deficiency in court-fee by specifying amount thereof--

Plaint was still before trial Court on date of  Subsequent order and Court was 

amply empowered to extend time for doing needful as earlier ordered or even 

pass a fresh order to same effect by a specified future date. 1986 S C M R 1005 
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17. Delayed filing of appeal before First Appellate Court--Delay 

condoned by High Court--Leave to appeal was granted to consider; whether 

plaintiffs were under duty to have explained delay of each and everyday in filing 

appeal before Appellate Court; whether there was no Justification with the High 

Court to condone delay in the institution of appeal.  P.L.J. 2002 SC 49 

 

18. Discharge of accused under S.63, Cr. P. C.- Accused under 

5.302/34, P.P.C. found innocent by Police investigations, placed in column No.2 

and discharged by Illaqa Magistrate-Sessions Court's order  Summoning them for 

trial, impugned - Plea raised that accused-petitioners could not be mechanically  

Summoned by Sessions Court unless first evidence was recorded and in the light 

of  Such evidence trial Court deemed it proper to  Summon them - Held: Challan 

against petitioners had not been cancelled by placing them in column No.2, it 

only meant that according to police investigation they were found innocent, and 

therefore, they were discharged under S.63, Cr. P. C. . which did not mean that 

they could not be  Summoned to stand trial - Petition being without  Substance, 

leave to appeal refused. 1988 S C M R 1428 

P L D 1987 S C 103 and 1985 S C M R 1314 ref. 

 

19. Dismissal from service on charges of mis-appropriation --Order of 

dismissal was set aside by Labour Appellate Tribunal and the High Court 

ordering fresh inquiry - Legality - Inquiry against employee was not based on 

principles of equity, Justice and fairplay - Labour Appellate Tribunal rightly 

allowed petitioner to hold fresh inquiry in the matter - High Court had considered 

entire case and with sound and cogent reasons dismissed writ petition, upholding 

order of Labour Appellate Tribunal - No interference was warranted in well 

reasoned Judgment of High Court - Leave to appeal was refused in 

circumstances.  P.L.J. 2002 SC 743 

Petitioner had not taken plea before Labour Forums at any point of time 

that management of respondent either treated him as a worker/workman or that  

Such treatment was meted out to any other employee similarly placed--High 

Court had rightly maintained that the point which had not been raised before the 
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Forum seized of the lis in the hierarchy of Industrial Relations Ordinance 1969, 

cannot be allowed to be raised for the first time during Constitutional 

proceedings-Judgments of forums below including High Court were maintained 

in circumstances.  P.L.J. 2002 SC 150 

1994 PLC 610 ref.  

 

20. Dismissal of appeal due to deficient Court-fee-Appellate Court did 

not allow at least one opportunity to appellant to make good deficiency in Court-

fee-Legality of-Appellants being consciously aware of decree for specified 

amount having been passed against them, should have filed their memorandum of 

appeal with Court-fee  Sufficient to cover the amount decreed; yet in view of rule 

laid down by  S.C .in Siddique Khan's case reported as PLD 1984 SC 289, 

Appellate Court should have allowed at least one opportunity to appellants to 

make good the deficiency--Appellant, having not been afforded  Such 

opportunity were entitled to the remand of their appeal for the grant of one 

opportunity at least-Judgment of High Court was set aside, appeal was remanded 

to Appellate Court for disposal regarding question of Court-fee, in accordance 

with  S.C .Judgment reported as PLD 1984 SC 289 and further disposal of appeal 

thereafter as required by law. 1990 S C M R 1723 

Shahna Khan v. Aulia Khan P L D 1984 SC 157 and Siddique Khan v. Abdul 

Shakur Khan P L D 1984 S C 289 rel. 

 

whether appellant could avoid paying court-fee calculated on basis of 

amendment in law (through Punjab Finance Act, 1973), for paying court-fee on 

appeal, filed after amendment, on ground that : right of appeal being vested one, 

court-fee leviable at time of institution of snit (which admittedly was prior to 

amendment by Finance Act, 1973) was correct court-fee for appeal which would 

be deemed to be in continuation of  Suit : P L D 1984  S.C .289  
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21. Dispute over time of opening of  Succession. In absence of positive 

evidence with regard to date of death of a person, period of seven years envisaged 

in Article 124 of Qanun-eShahadat Order, 1984 was to be reckoned from date of 

his disappearance.  P.L.J.2001 SC 1171 = 2001 SCMR 1032. 

Suit for specific performance of agreement to sell decreed by Trial Court 

and the High Court. Validity. Concurrent finding of fact could not be interfered 

with by  S.C .in appeal in as much as  Such finding did not  Suffer from any 

misreading of evidence or non-consideration of relevant pieces of evidence on 

record.  Such finding being one of fact and based on evidence was un-

exceptionable. Execution of agreement of sale having been admitted burden of 

proving that the same was void or invalid was entirely on appellants which they 

failed to discharge. Material on record clearly indicated that resolution of gen'eral 

body of appellants of specified date relating to sale of property in question, was 

passed validly, therefore, decrees of Courts below including the High Court on  

Such question of fact being valid were maintained in circumstances.  P.L.J.2000 

SC 1708 = 2000 SCMRS06. 

Suit for declaration and injunction relating to land in question, to the 

effect that defendants had sold. their rights i.e., Malik Malguzari and Chakdar 

Qasoor Khori to plaintiff,. against consideration vide agreement of specified date, 

was decreed by Trial Court. Judgment and decree of Trial Court was set aside by 

Appellate Court and the High Court affirmed findings of Appellate Court. 

Validity. Perusal of contents, of agreement in question  Support oral testimony of 

plaintiffs that predecessor of defendants, had sold rights of ownership to 

predecessor of plaintiffs, for consideration and in receipt of consideration had 

transferred possession of the same to plaintiffs, and that they were in possession 

thereof, till now. Mutation of sale on the basis of agreement of sale was entered 

through the same could not be sanctioned for the lapse of Rev. staff. Plaintiffs, 

through evidence, documentary and oral, have  Successfully established there 

claim while no evidence to disprove claim of plaintiffs, was brought on record by 

defendants. Judgment and decree of trial Court decreeing plaintiffs,  Suit, was 

restored while those of Appellate Court and the High Court were set aside.   

P.L.J.2001 SC 124 = 2001SCMR593. 
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22. Doctrine of Indoor Manage-ment. Applicability to Co-operative 

Society. Doctirne of Indoor Management applies transactions entered into 

between a third party and a cooperative Society registered under co-operative 

Societies Act 1925 or Companies Ordinance, 1984. Doctrine of Indoor 

Management would be application to transaction in question, on the principle of 

public policy, equity and good conscience to protect innocent persons dealing in 

good faith with a corporate entity.  P.L.J. 2000 SC 1708 = 2000 SCMR 506. 

 

23. Doctrine of res-Judicata. Court in order to apply bar of res-Judicata 

must first determine, whether the same was raised, determined and decided in 

former proceedings before parties; There being no indication that question in 

regard to the use of  Such property had been conclusively determined by 

Settlement Authorities or High Court in earlier litigation, question of applicability 

of res-Judicata could not pressed into service.  P.L.J.1999 SC 1076 = 1999 

SCMR 705. 

 

24. Failure to sign written statement - Trial Court closed the defense of 

defendants for  Such failure - Appellate Court dismissed the appeal on the ground 

that neither defendants signed written statement nor made any request to Trial 

Court to permit them to sign the same, thus, no indulgence should have been 

shown to them and discretion exercised by Trial Court was apt and proper - Such 

sort of approach to determine the lis was not appreciated - Duty of the Court was 

to do  Substantial Justice - Defendants had been made to  Suffer simply on a 

technical ground - Much time of the Courts had been wasted on  Such a very 

trivial Issue, which could have been resolved simply by passing an order calling 

upon the defendants to sign their writtenstatement -   S.C  set aside the impugned 

orders and remitted the case to Trial Court for its decision on merits. PLD 2002  

S.C 491  

 

25. Filing award in Court for making same rule of Court-Limitation-

Appellant had contended that award which was filed by arbitrators in Court after 

more than three years, was time-barred under Art.181 of Limitation Act, 1908, 

and on that count same could not be made rule of Court-Earlier, Issue of 
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limitation was framed on objection of appellent by Trial Court, but  Such decision 

was not challenged by the appellant before High Court-Appellant, in 

cirumstances, could not be allowed to raise that point before  S.C since same had 

obtained finality-Even otherwise in view of Art. 178, Limitation Act, 1908, which 

governed application for filing of award to be made rule of Court under 

Arbitration Act, 1940, question of applying residuary Art. 181 of Limitation Act, 

1908, would not arise. 1999 SCMR 2702  

 

26. Filing of second  Suit on the same cause of action -  Relinquishment 

of claim in earlier  Suit - Earlier  Suit was withdrawn without any permission to 

file the fresh one on the same cause of action as a re Suit of compromise effected 

between the parties out of Court - Plaintiff filed another  Suit on the same cause 

of action and the same was decreed by the Trial Court but High Court dismissed 

the same - Plaintiff had agreed to compromise with the defendant and had 

relinquished his other claim by filing statement for full and final settlement of his 

claim and did not reserve the right to claim compensation for filing the  Suit, as  

Such his claim was not allowed by the High Court - Validity - Appeal of the 

defendant was accepted by the High Court with sound and cogent reasons and 

there being no error or irregularity in the Judgment same was not open to 

exception, P L D 2001  S.C 325 

 

27. Forum of appeal from orders and decrees of civil CourtsLeave to 

appeal granted to consider whether the decision of  S.C  in IlLah.i Bakhsh acid 

others v. Mst. Bilqees Begum P L D 1985 S C 393 would not govern the present 

case. P L D 1987  S.C 284 

 

28. Impleading of necessary party - Additional evidence, recording of - 

Remand of case to Trial Court for decision afresh - Jurisdiction of High Court in 

exercise of appellate Jurisdiction - Plaintiff asserted to be the owner of the  Suit 

property and in his absence the property was transferred in the name of the 

vendor claiming to be the son of the plaintiff-defendant purchased the property 

from the vendor and the same was transferred in the name of the defendant - 

Plaintiff denied the vendor as his son and filed  Suit for cancellation of document 
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and recovery of possession - Vendor was neither impleaded in the  Suit nor his 

statement was recorded as witness - Trial Court dismissed the  Suit but High 

Court in exercise of appellate Jurisdiction allowed the appeal, impleaded the 

vendor as a party and remanded the case to the Trial Court and  Suo motu 

directed the Trial Court to record additional evidence - Contention of the 

defendant was that the High Court should have decided the appeal on the basis of 

evidence available on record - Validity - Judicial discretion exercised by the High 

Court as Appellate Court, in the present case, was neither unwarranted nor 

unjustified when valuable proprietary rights of the plaintiff (who was out of 

country for a long period) were extinguished without his consent and permission, 

it was a fit case for exercise of  Suo motu Jurisdiction by the High Court - High 

Court by remanding the  Suit did not act arbitrarily or without Jurisdiction -  S.C 

repelled the contention of the defendant and declined to set aside Judgment and 

remand of case for decision afresh - Appeal was disposed of accordingly. PLD 

2002  S.C 615  

PLD 1992 SC 811; 1995 SCMR 1748 and 1992 SCMR 1778 ref.  

 

29. Interim custody of minor - Mother of minor died at the time of her 

(minor's) birth - Grandmother of the minor girl obtained her custody from her 

father through habeas petition -  During proceedings before Guardian judge, 

matter was compromised and as per term of settlement, custody of minor had to 

be handed over to father on her attaining age of seven years - Father, later on 

contracted second marriage and had an Issue from second wife - Deceased 

mother of minor was a serving lady - Share of minor in the amount left by her 

mother was deposited by father in his own account, which amount was recovered 

from him through decree of Court after is Suing his warrant of arrest - During 

pendency of another  Suit for his appointment as guardian of person and property 

of minor, father made application for implementation of  Such compromise 

seeking custody of minor - Guardian judge allowed  Such application and 

directed grandmother to hand over custody of minor to her father -  Grandmother 

remained unsuccessful before Appellate Court and High Court - Held, paramount 

consideration in  Such-like cases was welfare of minor - Initially parties had 

settled the dispute through compromise, but later on due to material change in 
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circumstances, question of welfare of minor had again cropped up in a more 

serious manner than before - Since birth minor had remained with maternal 

grandmother and  Suddenly to ask her to live in different atmosphere would be, if 

not impossible, at least very difficult for her -  S.C  allowed the appeal, set aside 

impugned order and permitted the minor to remain with grandmother till petition 

pending before Guardian judge was finally decided on merits after recording 

evidence of the parties. PLD 2002  S.C 267 

 

30. Islamic Law of Inheritance - Person not heard of for seven years - 

Reckoning of the period of seven years as envisaged by Art. 124 of Qanun-e-

Shahadat. 1984 -  Presumption of  Such person being dead - Owner of the  Suit 

property was real brother of the petitioner and predecessor-in-interest of the 

respondents and had not been heard of since 1947 - Predecessor-in-interest of the 

respondents died in the year 1974 and the petitioner claimed to be the sole legal 

heir of the owner of the  Suit property -  Suit filed by the petitioner was decreed 

by Trial Court and the Judgment was upheld by Lower Appellate Court - High 

Court in exercise of its revisional Jurisdiction set aside the Judgment of Lower 

Appellate Court - Validity - Where the petitioner claimed to be the sole legal heir 

of the  Suit property, petitioner was obliged to prove by positive evidence that the 

owner had died after his brother the predecessor-in-interest of the respondents - 

Evidence adduced by the petitioner consisted of his solitary statement which was 

too bald and incoherent to be termed as positive evidence about the date of death 

of the owner - In the absence of positive evidence about the date of death of the 

owner, the period of seven years envisaged by Art. 124 of the Qanun-e-Shahadat, 

1984, was to be reckoned from the undisputed year of disappearance of the owner 

i.e. 1974 -  Inheritance of the owner had opened in the year 1954, when the 

predecessor-in-interest of the respondents was alive and the same had devolved 

on the petitioner and predecessor-in-interest of the respondents in equal share - 

Judgment passed by High Court was, therefore, unexceptionable-Leave to appeal 

was refused, 2001 SCMR 1036 

Deceased had two wives, from first wife, he had three daughters and from 

second wife, he had one son and two daughters - -Children from second wife of 

deceased were left out from inheritance mutation, whereas first wife of deceased 
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had no male child, thus, petitioners being children of deceased's brothers were 

found to inherit the property of deceased as residuaries -  Respondents being heirs 

of deceased from his second wife filed  Suit for declaration that they were entitled 

to inherit the property in dispute - Trial Court decreed the  Suit after considering 

the evidence and admission made by first wife that respondents were heirs of 

deceased from his second wife - Appellate Court set aside the decree and 

dismissed the  Suit - High Court accepted the revision petition and set aside the 

Judgment and decree of Appellate Court for having failed to take into 

consideration said admission which was a material piece of evidence - Validity - 

Statement of first wife of deceased had been rightly treated to be true on the 

principle that no one would make any admission against his own interest unless 

the same was true - Findings recorded by Trial Court and affirmed by High Court 

through impugned Judgment did not  Suffer from any illegality  Such as 

misreading or non-reading of evidence calling for interference by  Supreme Court 

- Petition was dismissed and leave to appeal was refused in circumstances. 2002 

SCMR 1173 
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31. Joint property. Plaintiffs application for ad-interim relief against 

defendants was dismissed by two Courts below. High Court however, granted 

plaintiffs  Such application. Validity. Plaitiffs did haveprimo facie case, 

revealing, inter alia, Joint and possibly un-partitioned property, of which 

defendants wanted to lay hands on, allegedly, the most valuable part and once 

undisturbed constructions, thereon were allowed to" be raised and/or third party 

interest intervened,  Such facts in themselves, would lead to multifariousness of 

proceedings even if defendants undertaking, as regards imminent construction 

was accepted. Grant of ad-interim relief being discretionary matter, discretion 

vesting in Courts has to be exercised Judiciously and equitably, ensuring all the 

time that the twain of law and Justice were adequately applied and administered. 

High Court had correctly exercised its revisional powers under S- 115 C.P.C. and 

duty fashioned the discretion vesting in Courts below, which was illegally 

exercised.   P.L.J.2000 SC 534 = 2000 SCMR 780. 

 

32. Local inspection --  Suit by the respondent was dismissed by Trial 

Court - Lower Appellate Court inspected the disputed site personally in presence 

of the parties and allowed the appeal on the basis of the inspection note - 

Judgment of the Lower Appellate Court was assailed before High Court in 

revision and the same was also dismissed - Validity - Correctness of the 

inspection note which formed basis for reversing the Judgment and decree of 

Trial Court had not been challenged at any stage - Both on legal and factual side, 

the appellate and revisional forums had appropriately exercised Jurisdiction 

vested in them - No  Substantial reasons appearing from the record which might 

warrant interference in the concurrent findings of the Courts below - Leave to 

appeal was refused, 2001 SCMR 1225 

 

33. Maintenance of minor children. High Court in exercise of 

Constitutional Jurisdiction had upheld Judgment of Lower Appellate Court and 

dismissed Constitutional petition. Validity. Maintenance fixed by Courts below 

was proper and same was within exclusive Jurisdiction of Family Court and 

Lower Appellate Court. Petitioner could have challenged findings of Courts 

below in limited Constitutional Jurisdiction of High Court only if he had  
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Succeeded in proving that findings of two Courts below were not based on any 

evidence or were based on total misreading of evidence. High Court had rightly 

dismissed Constitutional petition. Leave refused.  P.L.J.2001 SC 593 = 2001 

SCMR 516. 

 

34. Mutation, legality of - Leave to appeal was granted by the  S.C .to 

examine the contentions that two illiterate women had been deprived of their land 

in collusion with the Patwari and the Courts below had ignored some basic 

features of the case while upholding tile legality of the impugned mutation; that 

at the time of attestation of mutation none of the male relatives of the women was 

present, that they were alleged to have been identified by a person who was 

Lambardar of a different village who did not state as to how he was acquainted 

with the two women residing in a different village; that according to one of the 

vendees who appeared on behalf of other vendees at the trial consideration for the 

sale was paid before the Tehsildar while the attesting officer denied that it was so 

paid and that neither the mutation register nor the relevant page of the Patwari's 

Roznamcha Waqiati bore the thumb-impressions of the two women, 2001 SCMR 

1591 

Suit land was initially owned by predecessor-in-interest of parties and 

after his death, his widow became limited owner of same--Widow gifted  Suit 

land in favour of defendants--Defendants for first time before  S.C .disputed 

ownership rights of predecessor-in-interest of parties qua land - Validity Such 

plea of defendants appeared to be an afterthought and had been raised merely for 

sake of creating complication otherwise same had been accepted by defendants 

since 1917 S.C .at appellate stage declined to allow defendants to alter their stand 

and raise dispute about ownership rights of predecessor-in-interest qua entire land 

which was  Subject-matter of  Suit by making miscellaneous application for 

considering documents which were not relevant for purpose of decision of 

appeal--Where land owned by predecessor-in-interest of parties was not 

specifically and expressly denied, no dispute or confusion could be raised in that 

respect--Judgement of High Court was not interfered with by  S.C .in 

circumstances.  P.L.J. 2002 SC 410 
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35. Occupany tenants of land in question. Acquisition of ownership 

rights in land under  Such tenancy. Rev. authorities sanctioned mutation by 

mutating ownership rights in occupancy tenants in the part of the land as Suming 

as if rent was payable in kind only. Appellant's  Suit claimingownership was 

decreed by Trial Court. Appellate Court and High Court, however, in appeal and 

revision respectively dismissed appellant's  Suit on the ground that civil Court 

lacked Jurisdiction on and that the matter in question was within enclusive 

Jurisdiction of Rev. Authorities. Validity. Both Appellate Court and the High 

Court had lost sight of the fact that under S. 114 (3) of Punjab Tenancy Act, 1887 

as amended by Punjab Tenancy (Amendment) Act, 1952, relationship between 

parties as landlord and tenant was constituted till framing of rules by 

Government.  Such rules were framed by the Government in 1953, therefore, on 

the date when impugned mutation was sanctioned by Rev. Authorities in the year 

1960 and on date of filing of  Suit relationship of landlord and tenant between 

parties had ceased to exist, thus, bar of Jurisdiction of Civil Court to entertain any  

Suit in respect of any dispute between landlord and tenant was no more available. 

Appellant's  Suit was, thus, triable by Civil Court. Judgments of High Court in 

revision and that of Appellate Court were set aside. Case was remanded to 

Appellate Court for decision afresh on merits in accordance with law.  P.L.J. 

2001SC49. 

 

36. Order without jurisdiction—Wrong advice of counsel—Defence of 

defendant was closed on his failure to file writtenstatement— Such order was 

assailed before First Appellate Court in exercise of revisional jurisdiction under 

S.115, C.P.C.—Revision petition after remaining pending for some time was 

returned to the defendant for lack of pecuniary jurisdiction—Defendant filed the 

revision before High Court—Delay in filing of the petition was condoned and the 

same was allowed—Contention of the plaintiff was that the High Court had 

wrongly condoned the delay—Validity—Mere wrong advice by a counsel in the 

matter by itself was not considered as  Sufficient ground for condonation of delay 

but each case had to be considered in which question of limitation was raised 

keeping in view peculiar circumstances of that case—High Court, in the present 

case, was seized of the revision petition and was exercising jurisdiction under 
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S.115, C.P.C. under which a right had also been conferred on aggrieved person to 

file revision petition—High Court itself was vested with the power to call for 

record of any case to satisfy itself whether any order was valid and did not  Suffer 

from any irregularity amounting to illegality or was bad for want of jurisdiction— 

Such aspect of the case had been kept in view while deciding in the present case 

as to whether the order passed by the Trial Court for closing the defence of the 

defendant was valid and what was the extent of illegality attached to it—Where 

the High Court came to the conclusion that in the facts and circumstances of the 

case, the conditions laid down by the relevant law for applicability of penal 

provisions of O.VIII, R.10, C.P.C. had not been fulfilled and the order passed by 

the Trial Court was without jurisdiction, the High Court rightly proceeded to set 

aside the same by condoning the delay by holding that in  Such matters, the point 

of limitation would not stand in the way of Court to do justice—Condonation of 

delay by the High Court in the present case was based on valid and relevant 

considerations so that an order which was without jurisdiction and as  Such 

nullity in law might be perpetuated— S.C declined to interfere with the order 

passed by High Court—Leave to appeal was refused. PLD 2002  S.C  630 

Mst. Hakumat Bibi v. Imam Din and others PLD 1987 SC 22 and Azad Hussain 

v. Haji Muhammad Hussain, PLD 1994 SC 874 distinguished. Sardar 

Sakhawatuddin and 3 others v. Muhammad Iqbal and 4 others 1987 SCMR 1365; 

The Secretary, Board of Revenue, Punjab, Lah.. and another v. Khalid Ahmad 

Khan 1991 SCMR 2527; Sherin and 4 others v. Fazal Muhammad and 4 others 

1995 SCMR 584; Ghulam Ali v. Akbar alias Akoor and another PLD 1991 SC 

957 and Mian Aizad Bakhsh v. Sheikh Muhammad Afzal 1985 SCMR 1003 ref.  

 

37. Performance of Talb-i-Muwathibat  Leave to appeal was granted 

inter-alia, to consider; whether High Court was not Justified to have set aside 

Judgment of Appellate Court in revisional Jurisdiction in as much as, respondent 

pre-emptor had failed to make Talb-i-Muwathibat in accordance with S. 13(1) of 

the Act, and has also omitted to mention making of Talb-i-Muwathibat.  P.L.J. 

2002 SC 116 
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38. Petition for leave to appeal  -  Allegation being recovery of 5 Kg. Of 

opium from the petitioner  -  Learned judges fo the High court directing the trial 

Court below to conclude  -  Trial of the case within three months  -  The plea with 

the trial court therefor was that Notification conferring special court’s powers on 

it had not been Issued  -  Held That:  Such Notification had since been Issued the 

trial of the case be now concluded within the prescribed period  -  Leave to appeal 

refused. 2000 PSC (Crl.) SC (Pak) 908 

Contention that respondent, (a Federal Government Employee) during 

pendency of Infcra-Court Appeal Before High Court, where, .appeal was not 

maintainable, raised no objection to maintainability of  Such appeal and, 

therefore appellants (Federation of Pakistan) were under bona fide impression 

that I.C.A. was competently filed. Respondent was under no obligation to point 

out defect in proceedings filed by appellants. Ground urged by appellants 

(Federation of Pakistan) for condoning delay, therefore, could not be accepted as 

" Sufficient cause" for not filing appeal in time. PLJ 1999 SC 1802 = 1999 

SCMR 644. 
Petition for cleave to appeal was filed with a delay of six days. Effect. 

Duty of counsel of petitioner to have'informed petitioner in time about dismissal-

of petition. Opposite-party could not be penalised for negligent handling of case 

by petitioner or his counsel.  Such plea was not a valid ground for condonation of 

delay. Leave to appal was refused.  PLJ 2001 SC 1523 

Although appeal had been filed by appellant before District Judge on 

account of mistaken • advice of counsel yet the conduct and act of District Judge 

and its office in entertaining appeals in earlier round when appeal was filed by 

respondents and then when the appeal was filed by appellant and District Judge 

deciding appeals on both occasions on merits and not noting or raising question 

of maintainability and respondents conduct on both occasions were also factors 

which led to appellant in filing appeal before District Judge and pur Suing the 

same there.  Such facts and circumstances together constitute case of  Sufficient 

cause as per terms of S. 5, Limitations Act 1908. Appeal filed by appellant before 

High Court was, thus, not liable to be rejected on ground of' limitation. Case was 

remanded to High Court for disposal of appeal on merits. PLJ 2000 SC 200 = 

PLD 2000 SC 94. 
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Leave to appeal was granted;, inter alia, to consider; whether plaintiff was 

entitled to have delay condoned when decree dated 22.7.1974 was one of consent; 

whether plaintiff was not entitled to invoke provision of S. 14 of Limitation Act, 

1908, when he had himself instituted  Suit in the Court of Civil Judge IIIrd Class 

and then consented to decree being passed; and whether  Suit stood automatically 

dismissed in view of the directions contained in decree dated 22.7.1994 to 

deposite pre-emption money on 7.10.1974 and that direction had not been 

complied with. PLJ 2001 SC 282 = PLD 2001 SC 476. 

Appeal against legality of judgment delivered in revision by High Court 

on 23.9.1992 and also the judgment dated 5,4.1993 passed in review. Appeal 

against basic order passed in revision was clearly time barred- Appellant whether 

entitled to benefit under S. 14, Limitation act in computing period of limitation. 

Appellants, plea that time spent in prosecuting review petition be excluded from 

computing period of limitation was not warranted. Appellants  Submission that he 

would no press against basic order dismissing revision petition would not 

advance his case at present point of time as said order would be a hurdle in way 

of appellant to get required relief as by efflux of time that (order in revision) had 

attained finality. PLJ 2000 SC 212 = PLD 2000 SC 63. 

Appellant alleging that the three persons had forcibly occupied his 

baithak - This Court could not agree with the appellant that the learned Single 

Judge could not pass the impugned judgment u/Section 561-A, Cr. P. C.  

because of the exercise of revisional jurisdiction by the Sessions Judge in the 

present case-Held that: It was discretionary with the learned Single Judge of 

the High Court below to act under Section 561-A, Cr. P. C. "Further held: 

That as remarked by the three Courts below the question of title to the baithak 

in question and that of its possession would ultimately be decided by the Civil 

Court as the dispute between the parties was of civil nature-Admittedly at 

present the appellant was not in possession of baithak now if its possession 

was given to him in pursuance of the order of the Sessions Judge the other 

side would have to file a  Suit to retrieve the possession - Further held: That 

in the circumstances of the case it would be in the fitness of things that the 

appellant should establish his title before the Civil Court and Obtain 

possession of the baithak in question. PSC (Crl.) SC (Pak) 629 
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Prosecution witnesses had the advantage of light emitting from the beams 

of two cars in which the accused could have been easily identified - Identification 

parade had been properly held after taking all the necessary precautions and 

observing due formalities and the same did not  Suffer from any defect - 

Prosecution version was  Supported by the positive reports of the Chemical 

Examiners, Serologist and Forensic Science Laboratory - Ocular version was also 

corroborated by circumstantial evidence - High Court after considering all aspects 

of the case and pleas raised by the defence had convicted the accused - Impugned 

judgment was well-reasoned and was based on the principles laid down by  S.C . 

for safe administration of criminal Justice - Leave to appeal was refused in 

circumstances. 2002 SCMR 308 

Leave to appeal was granted by the  S.C . to consider the points as to 

whether the guilt of the accused had been proved beyond doubt; whether the Trial 

Court evaluated/appraised the evidence in the correct perspective and in 

accordance with rules, laid down by the  S.C . from time to time for appreciation 

of evidence in criminal cases; whether the Courts below had not properly 

considered the plea of defence and what were the legal implications of the said 

plea over the guilt of the accused and whether in the circumstances of the case the 

penalty of death was the only punishment that could legally be imposed or ends 

of justice would have met if the sentence of life imprisonment was awarded. 2002 

SCMR1425 

 

39. Plea for reduction in sentence - Accused, in appeal before  Supreme 

Court, had not challenged, the conviction on merits but had only urged for 

reduction of sentence - Court had to examine the version of accused keeping the 

same in juxtaposition to the case of prosecution - Mere assertion of the accused 

that it was the complainant party who first attacked and caused injuries to the 

accused side, in the absence of any medical report to  Such effect, would be of no 

avail to them - If the accused party had received injuries, in the incident, it was on 

their part that they should have disclosed the same to the Magistrate at the time of 

remand and asked for medical examination and certificate - By not agitating so 

before any of the concerned Authorities, it stood established on record that they 

were probably not injured at all and raised a false plea - Record in the present 
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case, showed that the complainant party and the accused party had a joint Khata 

of disputed land which was not yet partitioned, in  Such circumstances, accused 

party was not justified to act in the exercise of right of self-defence of their 

property - Right of private defence of body or property would extend only when a 

clear danger to person or property became imminent - Number and nature of the 

injuries received by the complainant party  Suggested that they were the victims 

of the murderous assault and there was nothing on record that anyone from the 

complainant side was armed with lethal weapon just to create an apprehension in 

the mind of the accused person that they would be attacked and there was no 

option for them but to act in self-defence - When a specific plea of self-defence 

was raised, the onus to prove  Such plea lay upon the party claiming the same 

which in the present case, the accused had failed to do - Brutal and atrocious 

manner in which the accused had killed the deceased and caused severe injuries 

to the prosecution witnesses did not call for any leniency in the sentence - Trial 

Court as well as the High Court had elaborately discussed every aspect of the 

case and had dealt with the same in detail, leaving no room for further 

consideration - Finding no good reasons to interfere with the concurrent findings 

of the Courts below,  Supreme Court, maintained the judgment and dismissed the 

appeal. 2002 SCMR1425 
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40. Power Purchase Agreement being entirely legal contract, 

Arbitration agreement contained therein was not contrary to public policy.  

Subsequent amendment which was allegedly procured by fraud could not on any 

analysis, taint Power Purchase Agreement itself. Valid contract cannot itself 

become contrary to public policy because of allegation that  Subsequent 

amendment therein was product of illegal act. Allegations of invalidity 

evenserious allegations of its being ab-initio void would be perfectly capable of 

being referred to Arbitration. Arbitration clauses contained in contracts are 

treated as separate and self contained contracts in that if it were not so, 

Arbitration clauses would not at all  Survive an attack on main contract which is 

known as doctrine of separability. Appellant (Hubco) was. thus, entitled to invoke 

Arbitration clause and refer the dispute to Arbitration.    P.L.J. 2000 SC 1629 = 

PLD 2000 SC 841. 
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41. Pre-emption  Suit Court-fees - Limitation - Leave to appeal granted 

to ascertain correctness of approach of High Court arming dismissal of 

preemption  Suit as time-barred on two main considerations : (1) Failure of 

plaintiff to ascertain correct amount of net profits within period of limitation, and 

(2)  Suply of requisite court-fee (alongwith application made in that behalf) about 

a month after institution of  Suit. P L D 1984  S.C .157 

Leave to appeal was granted to consider the contentions that after holding 

order of First Appellate Court to be beyond its pecuniary Jurisdiction, proper 

order of the High Court should have been to return appeal to plaintiffs for proper 

presentation and in that case defendants would have been in a position to contest 

the same, inter alia, on the ground of limitation; that High Court erred in striking 

off all the Issues except specific Issue and thereby defendants had been 

prejudicially affected in their rights. P L D 1996  S.C .292  

Dispute between parties covered by Arbitration clause of contract-Filing 

agreement in Court and referring matter to Arbitration-Essentials-All questions 

relating to original contract or matters which could be decided by Arbitrator alone 

would be, by virtue of relevant cluase of contract, by mutual consensus, 

committed to Judgment of Arbitrator and the same would not fall within 

jurisdiction of Civil Court. 1999 SCMR 121 

 

42. Presumption as to sale-deeds - Alleged deeds were written on plain 

paper; full description of scribe and marginal witnesses were not given; receipts 

were never acted upon by persons claiming under them; alleged scribe and 

marginal witnesses were not produced nor were they proved to be dead; only one 

person who could not identify his signatures on the alleged receipts, was 

produced; both the deeds reflecting transfer of land were, thus discarded and no 

presumption under Art. 100 of Qanun-e-Shahadat, 1984 was drawn by all the 

Courts below - Plea raised on behalf of the petitioners that the  Suit was barred by 

time was also rejected for sound and cogent reasons holding that the case being 

related to right of inheritance to ancestral property, question of limitation did not 

arise in  Such an eventuality - Petition for leave to appeal against the Judgments 

of Courts below was dismissed by the  Supreme Court. PLD 2002  S.C 823 
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43. Production of additional documentary evidence. Trial Court 

declined to allow same on ground that good cause had not beenshown to its 

satisfaction for non-production of documents. Order of trial Court was 

maintained by Appellate Court. High Court dismissed revision against Judgment 

of Appellate Court. Validity. Order of trial Court duly affirmed by Appellate 

Court in declining to allow production of documentary evidence at that belated 

stage was not exceptionable on any ground whatsoever. Courts below bad come 

to definite conclusion that bedrock of plaintiffs case i.e., execution of impugned 

agreement to sell and payment of sale consideration to deceased had not been 

proved. Findings of courts below being findings of fact could not be interfered 

with by  Supreme Court. Leave to appeal was refused in circumstances.  

P.L.J.1999 SO 1093 = 1999 SCMR 951. 

 

Deceased defendant did not raise any objection against said compromise 

and abandonment on his part when  Such compromise was  Subsequently 

challenged in  Suit. No transfer of land having been made in favour of deceased 

defendant, death of said defendant and non-impleading of any of his 

representatives in said  Suit could not have resulted in creating any legal defect in 

the constitution of  Suit as regards rights claimed by plaintiff of  Subsequent  Suit 

wherein compromise effected in earlier  Suit was challenged. As regards rights 

claimed by plaintiff of  Subsequent  Suit and persons i.e. donees to whom he 

allegedly transferred land in question, being already parlies in'  Such  Suit, 

question of legality of compromise which was challenged to the extent of 

plaintiffs (since deceased) share in land in favour of said donees could have  been 

adjudicated upon without affecting settlement between defendant (deceased) in 

earlier  Suit and co-defendants as regards adjustment and settlement of their share 

inter se. Courts below "while holding that  Suit had abated as a whole, did not 

apply law correctly to facts established on record m present case which resulted 

in refusal to exercise Jurisdiction to decide  Suit on merits and on  Such ground 

impugned Judgment were liable to be set aside.  S.C .considered the case to be fit 

case for remand to be decided on merits. Delay in making application for 

bringing legal representative, was condoned in circumstances.  P.L.J.2000 SC 
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185 = PLD 2000 SC 89. 

 

Setting aside impugned order passed under O.XXIII, R. 1 C.P.C. by Trial 

Court in revisional Jurisdiction of High Court. Ground mentioned in application 

under O.XXIII. R. 1(2) C.P.C. that property in question, has been gifted by 

respondent (defendant) to mother of plaintiff, same could not be treated to be 

apparent lackness in formation/arranging the  Suit in order to invoke possessions 

of O.XXIl, R. l(l)C.P.C  Such defect being  Substantial or latent in its nature 

touching merits of case, thus, for  Such reason permission to withdraw the  Suit 

was un-warranted. Other ground that  Suit  Suffered from formal defect for want 

of non-Joinder of necessary parties,  Such ground has never been considered fatal 

for a  Suit. Even otherwise,  Such defect could be removed by adhering to 

provisions of O.I, R. 10 and S. 151 C.P.C.. Improper valuation of  Subject-matter 

of  Suit also does not tantamount to constitute formal defect, in that, valuation of  

Subject-matter of  Suit both for Jurisdiction of Court and payment of Court-fee 

could be corrected by Court after recording evidence and if it comes to 

conclusion that deficient Court fee has been paid on plaint then the Court can call 

upon plaintiff to make deficiency good in exercise of its Jurisdiction under S. 149 

C.P.C- Court can also determine question of its Jurisdiction during pendency of  

Suit. As for defect in non-claiming possession was concerned, same could be 

added by amendment of plaint with permission of Court.  P.L.J.2000 SC 1831. 

 

44. Raising of new plea - Amended plaint was filed without permission 

of Trial Court and the same was not objected to by the petitioner - Plea of non-

impleading of necessary parties was taken for the first time before  Supreme 

Court - Validity - Petitioners were precluded from raising the plea qua amended 

plaint at  Such belated stage - Plea raised for the first time before the  S.C  could 

not be allowed. 2001 SCMR 1225 

  Pronouncement of Judgment by Court - Judgment cannot be declared to 

be invalid or to have been passed without lawful authority simply because the 

pronouncement was delayed for which no specific period can be prescribed under 

law. PLD 2002  S.C 823 

 PLD 1985 Kar. 95 and  PLD 1987 SC (AJ&K) 21 ref.  
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45. Re-appraisal of evidence - Principles -  S.C  cannot undertake the 

task of re-appraisal of evidence unless a  Substantial departure from settled 

principles concerning appreciation of evidence has been made - Where the Court 

of first instance and the Court of appeal arrive at concurrent findings of fact after 

scrutinizing the evidence  S.C  does not interfere in  Such findings save in most 

exceptional circumstances. PLD 2002  S.C 607  

1971 SCMR 31; PLD 1967 SC 68; PLD 1964 SC 143; PLD 1951 FC 41; 1986 

SCMR 190 and 1985 SCMR 860 ref. 

 

46. Registration of award-Appellant had contended tht award in dispute 

which related to property worth lacs of rupees, was compulsorily registrable and 

same having been filed without being registered, neither could be entertained by 

Court nor could create any legal effect-No objection to non-registration of award 

was taken earlier in Trial Court and no finding was given on that point either by 

Trial Court or Appellate Court below, but High Court in its Judgment passed in 

revision had found that award was not compulsorily registrable- S.C  having 

delcined to make award rule of Court and to pass decree thereon, left open for 

decision the matter relating to registration of award with observation that the 

point would be considered in perspective as to whether an award filed under S.14 

of Arbitration Act, 1940, affecting immovable property as of Rs.100 or moreso as 

to make rule of Court would be compulsorily registrable. 1999 SCMR 2702  

 

47. Registration of third F.I.R. - Widows of the deceased were not 

satisfied with two previously registered F.I.Rs, as they had felt that said F.I.Rs. 

did not reflect the true facts - First F.I.R. was registered at the instance of a police 

officer who was  Suspected by the widows of being accused himself in the case 

Second F.I.R. was registered at the instance of a private servant of one of the 

widows who was still in police custody - Contention of widows that two F.I.Rs. 

registered by the police did not transpire true facts, was not unreasonable - 

Widows of the deceased filed Constitutional petition before High Court seeking 

direction to the police concerned to record another F.I.R. disclosing the true facts 

of the incident-High Court accepted petition and directed the police to record 
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third F.I.R. as prayed for by the widows holding that no hard and fast rule was 

that another F.I.R. could not be registered in respect of different version given by 

the aggrieved party of the same occurrence - Validity - If information  

Subsequently given to a police officer which disclosed a different offence, was 

also cognizable by the police, then unless it was mere amplification of the first 

version, it must be recorded by the Police - If true facts in respect of an 

occurrence were not reflected by the two earlier F.I.Rs. the refusal to record a 

genuine version of the same occurrence would not be justified -  Alternate 

remedy though was provided to an aggrieved party under the law by way of 

lodging complaint, but mere fact that an alternate remedy had been provided for, 

could not debar the Court from giving direction to the police to record another 

F.I.R. in an appropriate case - High Court, in circumstances, had rightly directed 

to the police concerned to register a third F.I.R. at the behest of the widows of the 

deceased - Petitions for leave to appeal against judgment of High Court were 

dismissed. 2001 SCMR 1556 

1983 SCMR 436 ref.  

 

48. Rejection of plaint by High Court--Leave to appeal was granted to 

consider whether view taken by High Court that  Suit should have been filed 

within four months and that the same having not been filed within that period was 

time barred, was erroneous as also its finding that Talb-i-Muwathibat had not 

been made.  P.L.J. 2002 SC 145 

 

49. Remand. Principles of. Power for remand of case should not be 

exercised lightly but Biifficient care should be taken in remanding case. Court 

should examine evidence and if on examination it comes to conclusion that same 

is not  Sufficient to pronounce Judgment or decide Issues between parties, case 

should be remanded or Court could itself record evidence and decide the same. 

Where, however, there was  Sufficient evidence on record on which decision 

could be made, remand would not be Justified. Petition for leave to appeal was 

converted into appeal. Case was remanded to High Court with direction that it 

should hear appeal after notice to parties.   P.L.J.1997 SC 1970 = 1997 SCMR 
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524. 

 

Three amendments were  Subsequently made to Power Purchase 

Agreement whereby amount payable by WAPDA to HUBCO was allegedly 

increased. WAPDA  Subsequently claimed that Amendments in Power Purchase 

Agreement were tainted and that highly inflated demands for payment were void 

and ineffective on the ground of fraud and corruption which were against the 

concept of Public' Policy under provisions of Contract Act, 1872. HUBCO's 

resolve to refer dispute to Arbitration as per terms of agreement was resisted by 

WAPDA Admitted proposition before Court was whether nature of dispute and 

questions of main fide, fraud, illegalities and legal incompetence raised preclude 

resolution of matter through Arbitration as a matter of Public Policy and, thus 

dispute between parties was not arbitrable and could not legitimately be  Subject 

matter of Arbitration. Allegations of corruption in  Support of which material was 

placed on record do provide prima facie basis for further probe into matter 

Judicially and if proved, would render documents in question, as void, therefore, 

according to public policy  Such matters which require finding about alleged 

criminality, were not referable to Arbitration and should be decided by Court of 

law. Disputes between parties were not commercial dispute arising from 

undisputed legally valid contract, or relatable to  Such contract for, according to 

case of WAPDA on account of  Such criminal acts disputed documents did not 

bring into existence any legally binding contract between parties, therefore, 

dispute primarily related to very existence of valid contract and not a dispute 

under  Such contract. Dispute between parties was thus, not arbitrable.    

P.L.J.2000 SC 1629'= PLD 2000 SC 841. 

 

50. Rent Matters :-- Leave was granted to consider whether in the 

circumstances of case, absence of counsel for the appellant on the ground of his 

illness duly  Supported by medical certificate Issued by his physician and his 

personal affidavit had been rightly brushed aside by Rent Controller in his 

impugned order without considering request of the counsel for adjournment, had 

unjustifiably struck off appellant's defence without providing him opportunity to 

file written statement within Court hours on that day and further that the 
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impugned order had not been Justifiably upheld by First Appellate Court as well 

as the High Court.   P.L.J.2001 SC 313 = PLD 2001 SC 372. 

 

Ejectment of tenant on ground of default in payment of rent and 

reconstruction of premises - Two Courts below and also High Court on the basis 

of oral as well as documentary evidence on record had concurrently found that 

the tenant was a defaulter in the payment of rent of ten months and that landlord 

required the premises for reconstruction - Concurrent Judgment of Courts below 

based on record and cogent and valid reasons, could not be interfered with - 

Ejectment of tenant having not been ordered solely on the ground of 

reconstruction, but also on the ground of non-payment of rent, he would not be 

entitled to the benefit of S.13(5-B) West Pakistan Urban Rent Restriction 

Ordinance, 1959 for restoration of premises after reconstruction of same. 2001 

SCMR 1698 

 

Ejectment order passed against tenant having attained finality. Court in its 

ejectment order granted two months' time to the tenant with effect from 4-11-

1997 for handing over the possession of the premises to the landlord - 

Application for execution of ejectment order was filed on 5-1-1998 by the 

landlord before Executing Court in terms of the ejectment order which was 

challenged by the tenant in Constitutional petition contending that period of two 

months granted to him was to expire on 5-1-1998 and is Suance of writ of 

possession on that very date by Executing Court was unlawful and illegal - High 

Court dismissed the Constitutional petition - Validity - Period of two months 

would mean sixty day and while counting sixty days' period from 4-11-1997, 3-1-

1998 would be the last day for the petitioner to return the possession in terms of 

the ejectment order-Execution application could have been competently moved 

even on 4-1-1998 - Even otherwise there was no bar under the law to Issue writ 

of possession soon after the expiry of time for handing over of possession to the 

landlord granted by a competent Court - High Court having dismissed 

Constitutional petition had given cogent and valid reasons to which no exception 

could be taken, 2001 SCMR 1789 
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Ejectment of tenants ordered by two Courts below was set aside by High 

Court on the ground that objector'in possession of part of property in question, 

being not a party to ejectment proceedings, order of ejectment relating to him was 

not warranted. Validity. Objector had appeared as a witness of tenant, in 

ejectment proceedings and got his statement recorded in Court. Objector, thus, 

was aware of ejectment proceedings and if at all, he had any right or interest in 

property whereupon ejectment of tenants had been sought, be could file 

application for his impleadment in ejectment application. Objector having filed 

no  Such application during ejectment proceedings, he could not make belated 

objection petition during execution proceedings objecting that he was not a party 

in ejectment proceedings. Questions raised in objection application were 

essentially questions of fact which were adequately resoled by two Courts below, 

therefore, High Court in its constitutional petition could not interfere with 

concurrent findings of fact  Supported by evidence on record. Impugned 

Judgment of High Court was set aside and that of Courts below was restored. 

Objector having involved decree holder infrivolous litigation, compensatory 

special costs were imposed upon him to be paid to decree holders.  P.L.J.2001 

SC 666 = 2001 SCMR 683. 

 

Non-deposit of tentative rent as per order of Rent Controller. Rent 

Controller refused to strike off defence of appellants. First Appellate Court and 

High Court strike off petitioner's defence and ordered their eviction. Validity. 

Appellant's admittedly did not comply with the order of Rent Controller for 

depositing difference of rent. No convincing explanatian or reasonable excuse in 

not depositing the rent was placed before the Court, There being no time limit 

fixed for  Submitting application for striking off defence, defence of tenants 

(appellants) can be struck off for non-deposit of rent. Delay in filing application 

for striking off defence of tenant does not amount to waiver. Judgments passed by 

Appellate Court and the High Court being in accordance with law and in 

consonance to principle laid down hy  S.C .in Muhammad Saleh's case (1982 

SCMR 33), no interference with impugned Judgment was warranted. 

Striking off defence of petitioners (tenant) for non-compliance of order of 

Court relating to deposit of tentative rent. Effect. Leave to appeal was granted to 
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consider that respondent (landlord) having failed to file any application for 

striking off defence of petitioners on account of alleged default in the payment of 

difference in arrears of rent for more than three years; Rent Controller rightly 

refused to strike off defence of petitioners as  Such inaction on the part of 

landlord amounted to waiver of default.   P.L.J.2001 SC 650 = 2001 SCMR 844. 

 

Order of ejectment of tenant by Rent Controller as affirmed by First 

Appellate Forum and the High Court. Validity. Court, while noticing delaying 

tactics of appellant (tenant) before Rent Controller nonetheless noted that when 

council was engaged, he had sought adjournment on the ground of his illness duly  

Supported by not only the medical certificate Issued by competent doctor but also 

his personal affidavit. Court on consideration of contentions raised by counsel for 

the parties and perusal of-record and ratio ofShafi Muhammad's case (1990 

SCMR 530), accepted appeal, set aside orders passed by Courts below and upheld 

by the High Court through impugned Judgment. Case was remanded to Rent 

Controller to decide the same afresh on merits.  P.L.J.2001 SC 313 = PLD 2001 

SC 372. 
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51. Requirement of premises for personal use of landlady. Words, "In 

good faith for his own use" appearing in S. 13, West Pakistan Urban Rent 

Restriction Ordinance, 1959. Connotation. Words "in good faith for his own use" 

as used in Section 13 of the Ordinance need liberal interpretation. Not the words 

of any statute but spirit thereof would make the law meaningful. Ordinance of 

1959, being for the interest of both landlord and tenant, Court must carry out real 

purpose rather then to defeat the same. Even otherwise, construction which 

promotes improvement in administration of Justice and removal of defects, 

should be favoured overOne, which protects wrong. Words "in good faith for his 

own use" should be interpreted to include requirements of "grand children" also. 

High Court thus, took rational view in ordering ejectment of tenant for use of 

premises for grand children of landlady.    P.L.J.2001 SC 119 = 2001 SCMR 

550. 

 

Leave to appeal was granted to consider if landlady required premises in 

question in good faith for her own use and for the use of her own son.   

P.L.J.2001 SC 119 = 2001 SCMR 550. 
 

Leave to appeal was granted to consider whether there remained any 

dispute whatsoever which could, at all, be referred to Arbitration notwithstanding 

payment to contractor of final bill under payment to contractor of final bill under 

parties out of Court and withdrawal of protest qua receipt of final billl and 

whether abservation of High Court, that appellant having omitted to file appeal 

against earlier order of remand, proceedings, before Trial Court under Ss.8 & 20, 

Arbitration Act, 1940, where not open to challenge were misconceived. 1999 

SCMR 121  

 

52. Res-judicata, principles of -- Plaintiff filed  Suit for possession of 

property, which was resisted by defendant on pleas of adverse possession, being 

barred by Res-judicata and O.II, R.2, C.P.C. - Defendant also claimed 

compensation for raising construction over the property and making 

improvements - Trial Court decreed the  Suit, which was upheld in appeal - 

Validity - Previous  Suit was not filed on the basis of same cause of action, which 
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was dismissed for non-prosecution - As to amount spent on construction and 

improvements, except statement of defendant, no other evidence was led - 

Defendant could not prove plea of adverse possession as required under law - 

Findings of Courts below did not  Suffer from any illegality  Such as misreading 

or non-reading of any material piece of evidence and as regard Res-judicata and 

applicability of O.II, R.2, C.P.C. -  S.C refused to grant leave to appeal. 2002 

SCMR 300 

 

53. Return of appeal for want of pecuniary Jurisdiction. Leave to 

appeal was granted to consider; that in absence of specific provision in C.P.C. for 

directing return of appeal for want of pecuniary Jurisdiction in First Appellate 

Court, whether provisions of S. 107(2) alongwith 0. VII, R. 10 C.P.C. apply; that 

in the event of applicability of provision, of 0. VII, R. 10 C.P.C, to the return of 

appeal, whether the party receiving the return of plaint was obliged to refile the 

self same memorandum of appeal before proper Court of competent Jurisdiction; 

whether, after the return of memorandum of appeal by the First Appellate Court, 

institution of amended memorandum of appeal alongwith the returned 

memorandum of appeal  Suffer from irregularity in law affecting merits of case or 

was a curable irregularity under S. 99 of C.P.C.; and whether decree sheet 

carrying valuation of Rs. 25.000/- could bonafide be taken to the Court of appeal 

from the decree itself and not the Judgment with reference to S. 96 and 0- XLI. R. 

1 of C.P.C- was competent.   P.L.J.2001 SC 248 = PLD 2001 SC 355. 

 

54. Right of hizanat of minor child. Essentials. Welfare of minor is 

paramount consideration in determining custody of minor notwithstanding right 

of father to get custody after seven years of age of male minor child. Right of 

father to claim custody of minor son is not an absolute right in that, father may 

disentitle himself to custody on account of his conduct in the light and 

circumstances of each case. Evidence on record indicated that father who had 

sought custody of minor neglected him since separation of spouses inter se and 

had voluntarily left custody to petitioner/mother. Mother had brought him up and 

educated him till she had to opt for second marriage. Mother even after her 

second marriage had not been negligent in the care other minor son, having 
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entrusted that duty to her mother and father, and minor is being properly educated 

till date in local school. Father had neglected the child during all that period till 

mother had applied for maintenance of child; it was only thereafter that father 

applied for custody of minor. Father having married again, his second wife was 

living in village, where no one would save minor from step-motherly treatment if 

custody of minor was allowed to remain with father. High Court' had thus, erred 

to interfere in concurrent findings of fact that welfare of minor- lay in leaving 

him to custody of mother and that too in exercise of constitutional Jurisdiction of 

High Court. Petition for leave to appeal was converted into appeal and while 

setting aside impugned order of High Court, orders of two Courts below that 

welfare of minor lies with mother and that she was entitled to retain his custody 

was restored.  P.L.J.2000 SC 1094 = 2000 SCMR 838. 

 

55. Sanction of watercourse--Notice--Notice Issued to all land-owners 

including appellant who initiated proceedings under S.68--Notices were duly 

served and application was decided only when it was established on record that 

notices had beenserved upon all land-owners--Appellant, although was duly 

served but sent his grandson either to represent him or to watch proceedings--

Grandson of appellant giving consent to sanction of watercourse--Original plaint 

filed by appellant had not challenged correctness of sanctioning of watercourse 

and said plaint showed that appellant (plaintiff) was agreeable to construction of 

watercourse through his area--High Court finding that consent of grandson was 

consent of grandfather (applicant)Appellant unable to refute inference drawn by 

High Court with regard to contents of plaint nor was able to point of any other 

material on record to show that finding was not well-founded Contentions on 

basis of which leave was granted by  S.C having not been established by 

appellant,  S.C dismissed appeal. 1985 S C M R 208 

 

Leave to appeal was granted to examine whether reliance could not be 

placed on table of net profits produced by plaintiffs and, in any case, defendants 

should have been given opportunity to rebut the same. 1994 S C M R 62 
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56. Sanctioning of new Khal-Respondents without adopting proper 

course envisaged by Ss.20 & 21, Canal and Drainage Act, 1873, which was 

prerequisite for sanctioning of new Khal approaching High Court through 

Constitutional petition for direction to Canal Authorities to provide Khal to them-

High Court without examining legal difficulty expressed by Canal Authorities 

that new source of water could not be opened for respondents except in pursuance 

of proceedings under Ss. 20 to 23, Canal and Drainage Act, 1873, directing Canal 

Authorities to provide canal water to respondents within 10 days-Validity-

Disputes with regard to  Supply of water or apportionment of water were to be 

decided by Canal Authorities under the provisions of Canal and Drainage Act, 

1873-High Court could not give direction which would enable or force Canal 

Authorities to bypass or violate provisions of the Act-Order of High Court was 

set aside--Canal Authorities, however, were directed to resolve the dispute 

between parties amicably,, but strictly in accordance with provisions of Canal and 

Drainage Act, 1873. 1996 SCMR 536 
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57. Second appeal before High Court. Whether other view-point on 

evidence produced could be Justified. Believing or disbelieving evidence being 

function of Trial Court, finding recorded in regard thereto was not open to 

challenge in' second appeal by High Court in exercise of its Jurisdiction under S. 

100, C.P.C. simply because some other view-point on evidence produced could 

also be taken. Interference in concurrent finding of fact could be made by High 

Court only when evidence was misread and finding was based on  Surmises and 

conjectures; or on inadmissible evidence; or there existed error or defect in 

procedure which might possible have introduced error or defect in decision on 

merits. Interference in concurrent Judgments on question of fact was not 

warranted- Interference drawn by High Court in modifying Judgments of Courts 

below was erroneous and unfounded. Judgment 'and decree of High Court was set 

aside while Judgment and decree of Trial Court was restored.  P.L.J.1997 SC 

2034 = 199 SCMR 1866. 
 

Mixed question of law and fact can be gone into in second appeal.   

P.L.J.1975 Lah. 222; PLD 1975 Lah. 855. 

  

High Court on perusal of evidence  Substituting its own finding as against 

concurrent findings of fact recorded by two Courts below. High Court after 

merely considering statement of scribe and other witnesses came to conclusion 

that execution of sale-deed has been established and thus.  Substituted its own 

findings as against finding, of fact recorded by both Courts below. Even if on re-

appraisal of evidence, different view could possibly be taken, same was no 

ground for interference with  Such findings of fact of two Courts below in 

exercise of Jurisdiction under S. 115 C.P.C.. Two Courts below had givenstrong 

reasons for raising inferences against documents on basis of all attending 

circumstances and  Such Courts were Justified in raising those inferences, 

therefore. High Court even if had framed its own opinions, different from Courts 

below, findings of facts, could not even then have been interfered with unless 

strong reasons had been given to reject inferences drawn by two Courts below. 

Impugned Judgment of High Court was, thus, not  Sustainable, the same was set 

aside while those of two Courts below restored with modification that in order to 
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do complete Justice appellant, should pay amount of Rs. 10.000/- within two 

months to respondents/mortgagees who had advanced Rs. 500/- as far back as 

1952.   P.L.J. 2000SC522 = 2000 SCMR 431. 

 

58. Status of employee to invoke Jurisdiction of Labour Court-

Petitioner had not taken plea before Labour Forums at any point of time that 

management of respondent either treated him as a worker/workman or that  Such 

treatment was meted out to any other employee similarly placed--High Court had 

rightly maintained that the point which had not been raised before the Forum 

seized of the lis in the hierarchy of Industrial Relations Ordinance 1969, cannot 

be allowed to be raised for the first time during Constitutional proceedings-

Judgments of forums below including High Court were maintained in 

circumstances.  P.L.J. 2002 SC 150 

1994 PLC 610 ref.  

 

59. Suit for declaration - Disputed property was alleged to be transferred 

to the plaintiff in exchange with the defendants - Plaintiff failed to produce any 

exchange deed duly signed by both the defendants - Trial Court, dismissed the  

Suit whereas the Lower Appellate Court reversed the Judgment in appeal and 

decreed the  Suit - Defendant assailed the Judgment of Lower Appellate Court 

before High Court in its revisional Jurisdiction - High Court allowed the revision 

and the order of the Trial Court was restored - Validity - One of the defendants 

was not found to have transferred the  Suit land in exchange, the entire 

transaction of exchange was not capable of being given effect to, therefore, whole 

of the transaction was to be struck down - Findings recorded by High Court did 

not  Suffer from any legal infirmity calling for interference by  Supreme Court - 

Leave to appeal was refused. 2001 SCMR 755 

 

60. Third complaint - Issue of process - First complaint filed by the 

complainant was dismissed for non-prosecution while second complaint was 

withdrawn for some technical defect - Complainant filed third complaint for the 

same occurrence, against the same accused persons - Objection was raised to the 

maintainability of the third complaint - Accused persons filed application under 
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S.265-K, Cr. P. C. . for their acquittal which was dismissed by the Trial Court 

and petition under S.561-A, Cr. P. C. . in High Court also met the same fate - 

Validity - Complaint in question was maintainable and competently filed  S.C . 

found no illegality in exercise of discretion under Ss.265-K & 561-A, Cr. P. C. . 

by the Trial Court and High Court respectively - No case of abuse of process of 

Court having been made out by the accused persons,  S.C . declined to interfere 

with the orders passed by the Courts below - Leave to appeal was refused. PLD 

2002  S.C . 687 
1993 P. Cr. L. J 576 and 2001 P. Cr. L. J 914 1962 SC 876; PLD 1968 Dacca 698 

and 1968 P. Cr. L. J 730 ref. 

 

61. Void agreement-Doctrine of estoppel - Applicability - Transfer of 

rights prior to completion of allotment proceedings - Effect -  Such agreement for 

the sale of disputed plot could not be termed to be void in its inception but 

voidable at the option of the Authorities - Bar contained in the agreement would 

not make the agreement for sale invalid or illegal - Petitioner had admitted the 

execution of agreement to sell the plot and had received the consideration, 

therefore, the petitioner could not be allowed to back out from his promise on the 

equitable doctrine of estoppel - High Court had given cogent reasons for arriving 

at the findings, and the same were legal and based on proper appreciation of 

evidence and law -  S.C  declined to interfere with the Judgment passed by High 

Court - Leave to appeal was refused. 2001 SCMR 1053 

1996 SCMR 669;  1989 SCMR 1473; 1992 SCMR 19; 1994 SCMR 782; PLD 

1965 Dacca 56; 1991 MLD 801;  1995 CLC 1906; 1996 CLC 678; AIR 1940 

AlLah.abad 453; 1983 SCMR 1199; PLD 1972 Lah.855 and 1993 MLD 1207 

distinguished.  

 

62. Warabandi:--Right to use of "Nikal"-Preparation of Warabandi, 

distribution of canal water and fixation of turn of water of each irrigator is the 

exclusive responsibility of the Canal Authorities who are  Supposed to be well 

versed in the technical  Subject and perform their duties with the situation 

prevailing at the spot-First Appellate Court and the High Court on appraisal of 

evidence and decision of Divisional Canal Officer, had concurrently found the 
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Warabandi in question, to be valid, legal and factual-No fault could be pointed 

out in the impugned Judgments-Leave to appeal was refused in circumstances. 

1995 S C M R 891 

 

186. Advisory jurisdiction: -- (1) If, at any time, the President considers 

that it is desirable to obtain the opinion of the Supreme Court on any question of 

law which he considers of public importance, he may refer the question to the 

Supreme Court for consideration.  

(2) The Supreme Court shall consider a question so referred and report its 

opinion on the question to the President.  

 

186A. Power of Supreme Court to transfer cases: --  The Supreme 

Court may, if it considers it expedient to do so in the interest of justice, transfer 

any case, appeal or other proceedings pending before any High Court to any other 

High Court.  

 

187 . Issue and execution of processes of Supreme Court: -- (1) 

[Subject to clause(2) of Article 175, the]Supreme Court shall have power to issue 

such directions, orders or decrees as may be necessary for doing complete justice 

in any case or matter pending before it, including an order for the purpose of 

securing the attendance of any person or the discovery or production of any 

document.  

(2) Any such direction, order or decree shall be enforceable throughout 

Pakistan and shall, where it is to be executed in a Province, or a territory or an 

area not forming part of a Province but within the jurisdiction of the High Court 

of the Province, be executed as if it had been issued by the High Court of that 

Province.  

(3) If a question arises as to which High Court shall give effect to a 

direction, order or decree of the Supreme Court, the decision of the Supreme 

Court on the question shall be final.  

 

188. Review of judgments or orders by the Supreme Court: --  The 

Supreme Court shall have power, subject to the provisions of any Act of  [Majlis-
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e-Shoora (Parliament)] and of any rules made by the Supreme Court, to review 

any judgment pronounced or any order made by it.  

 

Court Decisions 

Review of  S.C  Judgment-. Following are the principles governing the 

review of  S.C  Judgment:-  

(i) That every Judgment pronounced by the  S.C  is pre Sumed to 

be a considered solemn, and final decision on all points arising 

out of the case;  

(ii) that if the Court has taken a conscious and deliberate decision 

on a point of fact or law, a review petition will not lie; . 

(iii) that the fact the view canvassed in the review petition is more 

reasonable than the view which found favour with the Court in 

the Judgment/order of which review is sought, is not  Sufficient 

to  Sustain a review petition;  

(iv) that simpliciter the factum that a material irregularity was 

committed would not be  Sufficient to review a Judgment/order 

but if the material irregularity was of  Such nature, as to convert 

the process from being one in aid of Justice to a process of 

injustice, a review petition would lie;  

(v) that simpliciter the fact that the conclusion recorded in a 

Judgment/order is wrong does not warrant review of the same 

but if the conclusion is wrong because something' obvious has 

been overlooked by the Court or it has failed to consider some 

important aspect of the matter, a review petition would lie;  

(vi) that if the error in the Judgment/order is so manifest and is 

floating on the  Surface, which is so material that had the same 

been noticed prior to the rendering of the Judgment the 

conclusion would have been different, in  Such a case, a review 

petition would lie; 

(vii) that the power of review cannot be invoked as a routine matter 

to rehear a case which has already been decided nor change of a 

counsel w6uld warrant  Sustaining of a review petition, 'but the 
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same can be pressed into service where a glaring omission or 

patent mistake has crept in earlier by Judicial fallibility;  

(viii) that the Constitution does not place any restriction on the power 

of the  S.C  to review its earlier decisions or even to depart from 

them nor the doctrine of stare decisis will come in its way so 

long as review is warranted in view of significant impact on the 

fundamental rights of citizens or in the interest of public good;  

(ix) that the Court is competent to review its Judgment/order  Suo 

motto without any formal application;  

(x) that under the  S.C  Rules, Court sits in division and not as a 

whole. Each Bench whether small or large exercises the same 

power vested in the  S.C  and decisions rendered by the 

Benches irrespective of their size, are decisions of the Court 

having the same binding nature. 2001SCMR367 

 

Condition precedent for grant of review-Grounds of review raised 

during course of arguments-Validity-Grounds of review were not spelt out in the 

review petition clearly and were formulated during the course of argument  Such 

omission could not be overlooked or condoned as the same had changed the tenor 

of the review petition and had transformed the petition to a petition for leave to 

appeal-No error of law or of act was apparent on the face of the Judgment which 

was a condition precedent for grant of review-Court had neither failed to consider 

some important aspect of the case nor overlooked something obvious-Petition for 

review being hit by principles laid down by  S.C  in case of Abdul Ghaffar-

2001SCMR367 

PLD 1998 SC 363,  

 

189. Decisions of Supreme Court binding on other Courts: -- Any 

decision of the Supreme Court shall, to the extent that it decides a question of law 

or is based upon or enunciates a principle of law, be binding on all other courts in 

Pakistan. . 
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Court Decisions 

Stay granted by  S.C .against decision of High Court in leave to 

appeal proceedings-Law declared by High Court binding unless decision set 

aside by  Supreme Court. P L D 1980 Kar. 492 

Muhammad Ismail v. State P L D 1974 Kar. 29 and Ghulam Jilani v. Federal 

Government P L D 1975 Lab. 65 fol. 

General Abdul Hamid's case P L D 1974 Lab. 7 ref. 

 

190. Action m aid of Supreme Court: -- All executive and judicial 

authorities through out Pakistan shall act in aid of the Supreme Court.  

 

191. Rules of procedure: -- Subject to the Constitution and law, the 

Supreme Court may make rules regulating the practice and procedure of the 

Court.  

 

 

 

Chapter 3 

THE HIGH COURTS 
 

192. Constitution of High Court: -- (1) A High Court shall consist of a 

Chief Justice and so many other Judges as may be determined by law or, until so 

determined, as may be fixed by the President.  

(2) The Sind and Baluchistan High Court shall cease to function as a 

common High Court for the Provinces of Baluchistan and Sind.  

(3) The President shall, by 0rder, establish a High Court for each of the 

Provinces of Baluchistan and Sind and may make such provision in the Order for 

the principal seats of the two High Courts, transfer of the Judges of the common 

High Court, transfer of cases pending in the common High Court immediately 

before the establishment of two High Courts and, generally, for matters 
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consequential or ancillary to the common High Court ceasing to function and the 

establishment of the two High Courts as he may deem fit.  

(4) The jurisdiction of a High Court may, by Act of  [Majlis-e-Shoora 

(Parliament)], be extended to any area in Pakistan not forming part of a Province.  

 

193. Appointment of High Court Judges: -- (1) A Judge of a High Court 

shall be appointed by the President after consultation-  

(a) with the Chief Justice of Pakistan;  

(b) with the Governor concerned; and  

except where the appointment is that of Chief Justice, with the 

Chief Justice of the High Court.  

(2) A person shall not be appointed a Judge of a High Court unless he is a 

citizen of Pakistan, is not less than [forty-five years] of age, and-  

(a) he has for a period of, or for periods aggregating, not less 

than ten years been an advocate of a High Court (including 

a High Court which existed in Pakistan at any time before 

the commencing day); or  

(b) he is, and has for a period of not less than ten years been, a 

member of a civil service prescribed by law for the 

purposes of this paragraph, and has, for a period of not less 

than three years, served as or exercised the functions of a 

District Judge in Pakistan; or  

(c) he has, for a period of not less than ten years, held a 

judicial office in Pakistan.  

[Explanation.-In computing the period during which a 

person has been an advocate of a High Court or held judicial 

office, there shall be included any period during which he has held 

judicial office after he became an advocate or, as the case may be, 

the period during which he has been an advocate after having held 

judicial office.]  

(3) In this Article, "District Judge" means Judge of a principal civil court 

of original jurisdiction.  
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194. Oath of office: -- Before entering upon office, the Chief. Justice of a 

High Court shall make before the Governor, and any other Judge of the Court 

shall make before the Chief Justice, oath in the form set out in the Third Schedule.  

 

195 Retiring Age- A judge of the High Court shall hold office until he 

attains the age of sixty-two years, unless he sooner resigns or is removed from 

office in accordance with the Constitution.  

 

196. Acting Chief Justice: -- At any time when-   

(a) the office of Chief Justice of a High Court is vacant, or  

(b) the Chief Justice of a High Court is absent or is unable to perform the 

functions of his office due to any other cause,  

the President shall appoint [one of the other Judges of the High Court, or may 

request one of the Judges of the Supreme Court], to act as Chief Justice.  

 

197. Additional Judges: -- At any time when-   

(a) the office of a Judge of a High Court is vacant; or  

(b) for any reason it is necessary to increase the number of Judges of a 

High Court,  

the President may, in the manner provided in clause (1) of Article 193, appoint a 

person qualified for appointment as a Judge of the High Court to be Additional 

Judge of the Court for such period as the President may determine, being a period 

not exceeding such period, if any, as may be prescribed by law.  

 

198. Seat of the High Court: -- (1) Each High Court in existence Sea 

immediately before the commencing day shall continue to have its principal seat 

at the place where it had such seat before that day.  

(2) Each High Court and the Judges and divisional courts thereof shall sit 

at its principal seat and the seats of its Benches and may hold, at any place within 

its territorial jurisdiction, circuit courts consisting of such of the Judges as may be 

nominated by the Chief Justice.  

(3) The Lahore High Court shall have a Bench each at Bahawalpur, 

Multan and Rawalpindi; the High Court of Sind shall have a Bench at Sukkur; the 
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Peshawar High Court shall have a Bench each at Abbottabad and Dera Ismail 

Khan and the High Court of Baluchistan shall have a Bench at Sibi.  

(4) Each of the High Courts may have Benches at such other places as the 

Governor may determine on the advice of the Cabinet and in consultation with the 

Chief Justice of the High Court.  

(5) A Bench referred in clause (3), or established under clause (4), shall 

consist of such of the Judges of the High Court as may be nominated by the Chief 

Justice from time to time for a period of not less than one year.  

(6) The Governor in consultation with the Chief Justice of the High Court 

shall make rules to provide the following matters, that is to say,-  

(a) assigning the area in relation to which each Bench shall 

exercise jurisdiction vested in the High Court; and  

(b) for all incidental, supplemental or consequential matters. 

 

199. Jurisdiction of High Court: -- (1) Subject to the Constitution, a 

High Court may, if it is satisfied that no other adequate remedy is provided by 

law,-  

(a) on the application of any aggrieved party, make an order-  

(i) directing a person performing, within the territorial 

jurisdiction of the Court, functions in connection 

with the affairs of the Federation, a Province or a 

local authority, to refrain from doing anything he is 

not permitted by law to do, or to do anything he is 

required by law to do; or  

(ii) declaring that any act done or proceeding taken 

within the territorial jurisdiction of the Court by a 

person performing functions in connection with the 

affairs of the Federation, a Province or a local 

authority has been done or taken without lawful 

authority and is of no legal effect; or  

(b) on the application of any person, make an order-  

(i) directing that a person in custody within the 

territorial jurisdiction of the Court be brought 
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before it so that the Court may satisfy itself that he 

is not being held in custody without lawful authority 

or in an unlawful manner; or  

(ii) requiring a person within the territorial jurisdiction 

of the Court holding or purporting to hold a public 

office to show under what authority of law he 

claims to hold that office; or  

(c) on the application of any aggrieved person, make an order 

giving such directions to any person or authority, including 

any Government exercising any power or performing any 

function in, or in relation to, any territory within the 

jurisdiction of that Court as may be appropriate for the 

enforcement of any of the Fundamental Rights conferred by 

Chapter 1 of Part 11.  

(2) Subject to the Constitution, the right to move a High Court for the 

enforcement of any of the Fundamental Rights conferred by Chapter 1 of Part II 

shall not be abridged.  

(3) An order shall not be made under clause (1) on application made by or 

in relation to a person who is a member of the Armed Forces of Pakistan, or who 

is for the time being subject to any law relating to any of those Forces, in respect 

of his terms and conditions of service, in respect of any matter arising out of his 

service, or in respect of any action taken in relation to him as a member of the 

Armed Forces of Pakistan or as a person subject to such law. 

(4) Where-  

(a) an application is made to a High Court for an order under 

paragraph (a) or paragraph (c) of clause (1), and  

(b) the making of an interim order would have the effect of 

prejudicing or interfering with the carrying out of a public 

work or of otherwise being harmful to public interest [or 

State property] or of impeding the assessment or collection 

of public revenues,  

the Court shall not make an interim order unless the 

prescribed law officer has been given notice of the 
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application and he or any person authorised by him in that 

behalf has had an opportunity of being heard and the Court, 

for reasons to be recorded in writing, is satisfied that the 

interim order-  

(i) would not have such effect as aforesaid; or  

(ii) would have the effect of suspending an order or 

proceeding which on the face of the record is 

without jurisdiction.  

(4A) An interim order made by a High Court on an application made to it 

to question the validity or legal effect of any order made, proceeding taken or act 

done by any authority or person, which has been made, taken or done or purports 

to have been made, taken or done under any law which is specified in part I of the 

First Schedule or relates to, or is connected with, [State Property or] assessment 

or collection of public revenues shall cease to have effect on the expiration of a 

period of  [six months] following the day on which it is made, [provided that the 

matter shall be finally decided by the High Court within six months from the date 

on which the interim order is made].  

(5) In this Article, unless the context otherwise requires, -  

"person" includes any body politic or corporate, any authority of or under 

the control of the Federal Government or of a Provincial Government, and any 

Court or tribunal, other than the Supreme Court, a High Court or a Court or 

tribunal established under a law relating to the Armed Forces of Pakistan; and 

"prescribed law officer" means  

(a) in relation to an application affecting the Federal 

Government or an authority of or under the control of the 

Federal Government, the Attorney-General, and  

(b) in any other case, the Advocate- General for the Province 

in which the application is made.  

 

Court Decisions 
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A-Civil  

B-Criminal  

C-Family Laws
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A - Civil Matters       
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1. Acquisition of land 

2. Additional evidence 

3. Allotment of plots in housing project 

4. Appeal against order of Rev. Officer 

5. Appointment of Lambardar 

6. Arbitration-through intervention of court in pending lis 

7. Cancellation of allotment 

8. Catering contract to  Supply food to passengers 

9. Civil servant 

10. Civil servant, repatriation to his parent department 

11. Companies (Appointment of Legal Advisers) Act 1974 

12. Concurrent findings 

13. Constitutional Jurisdiction of High Court – Scope 

14. Constitution Jurisdiction, exercise of 

15. Constitutional Jurisdiction 

16. Constitutional Jurisdiction in rent matters 

17. Contractual liability 

18. Contractual obligation 

19. Counsel and client, relationship of 

20. Court-fees 

21. Dismissal of appeal for non-affixation of requisite Court fee 

22. Disposal of case on basis of oath 

23. Disputed amount 

24. Disputed question of fact 

25. Ejectment of tenant 

26. Expression 'performing functions in connection with the affairs of 

Federation or Province – Scope 

27. Filing of Constitutional petition during the pendency of civil  Suit 

28. Filing of petition against legal or natural person – Scope 

29. Filing of vexatious petition 

30. Impleading of Parties 

31. Interested Person 

32. Jurisdiction of Labour Appellate Tribunal 
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33. Levying of court-fees weather un-Islamic 

34. Limitation 

35. Locus poenitentiae 

36. Matter relating to Public Rev 

37. Natural Justice, principles of 

38. Payment of Court-fee on basis of "value" and according to "market value"-

Distinction 

39. Permanent injunction 

40. Petition under 0. 21. R. 32 

41. Pre-emption  Suit by tenant 

42. Principle of approbate and reprobate 

43. Public purpose 

44. Question of fact 

45. Refusal to register sale-deed by the  Sub-Registrar 

46. Relationship of Principal and Agent 

47. Rent case 

48. Restoration of dismantled Khal 

49. Scope 

50. Splitting up a cause of action 

51. Stamp Act, 1899 

52. Succession of Horse breeding tenancy 

53. Validity of notification for acquisition of land 

54. Writ Jurisdiction, scop
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B - Criminal Matters 
55. Accused  Summoned by Trial Court after their discharge by Magistrate 

56. Death in police custody 

57. Direction for performing the duties 

58. Discharge of accused 

59. Investigation by police 

60. Issuance of order under S. 144, Cr. P. C 

61. Jurisdiction of Special Court   

62. Opportunity of being heard 

63. Quashing of F.I.R 

64. Registration of F.I.R 

65. Reinvestigation of case   

66. Setting the criminal law into motion 

67. Summoning of witness for examination   

 

D - Family Matters 
68. Constitutional petition 

69. Court Fee payable in appeal against Judgment and decree of Family Court 

70. Custody of minors 

71. Decree in  Suit for dissolution of marriage 

72. Determination of place of ordinary residence of minor 

73. Dismissal of appeal for non-affixation of requisite Court fee 

74. Dissolution of marriage 

75. Dissolution of marriage on ground of Khula 

76. Effectiveness of Talak 

77. Khullah 

78. Maintenance 

79. Scope 

80. Suit for dissolution of marriage 

81. Suit for maintenance 

82. Suit for recovery of dower 

83. Suit for recovery of dowery articles 

 

A - Civil Matters 
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1. Acquisition of land :--Acquisition of land for construction of WAPDA 

Employees Co-operative Housing Society assailed on the ground that said society 

could not be deemed to be a company and that  Such society was not formed for 

public purpose - Competency of is Suing notification under S. 4 of Land 

Acquisition Act 1894 was also assailed - WAPDA Employees Co-operating 

Housing Society having been registered under Co-operative Societies Act 1925, 

was deemed to be a company within the meaning of S. 3of Land Acquisition Act 

1894, therefore, land in question can be acquired for it - Land proposed to be 

acquired was for public purpose in as much as, Land Acquired for construction of 

residential colony would fall under the definition of 'Public Purpose' - Could 

formalities as required under the law having been fulfilled, District Collector 

vested with powers of Land Acquisition Collector was competent to Issue 

notification under S. 4 of Land Acquisition Act 1894 - Land owners had alternate 

remedy to raise objection relating to 'public purpose' before Collector who after 

bearing parties could decide whether the land proposed to be acquired was for 

'public purpose' or otherwise, therefore, in absence of availing of  Such remedy, 

that objection could not be raised the Constitutional petition--Petitioners, also had 

remedy to file appeal under S. 54, Land Acquisition Act 1894 in the High Court 

where  Such matter could be thrashed out--Constitutional petition was, thus, not 

competent and the same was dismissed in circumstances.  P.L.J. 2002 Pesh. 

11+NLR 1980 Rev. 41  PLD 1983 Lah.552 & 355; AIR 1960  S.C . 1203; AIR 

1914 P.C. 20; AIR 1959 PunJ 479; AIR 1954 All 700; AIR 1962 SC 764; PLD 

1960 SC 60; AIR 1963 M.P. 256; AIR 1925 Mad. 837.  

 



www.paklawyer.com  

 

 

2. Additional evidence:-- During appeal an application to produce 

additional evidence was filed which was dismissed. Writ against. In a writ 

petition, no interference is called for, unless it can be shown that order passed by 

lower Court  Suffered from some Jurisdictional defect. Evidence brought by 

parties on record was  Sufficient enough to enable lower court to decide fate of 

application. Evidence sought to be produced was admittedly an additional 

evidence which cannot be produced as a matter of right. Both parties had already 

executed their rights to produce their respective evidence. If the Court feels in-

capacitated for lack of  Sufficient evidence to enable it to effectually dispose of 

controversy before it, it can permit any of parties to produce additional evidence, 

whereas in present case it is petitioner who is insisting to produce additional 

evidence. Npt being requirement of court,. additional evidence cannot be allowed. 

Appellate court has committed no illegality by refusing application. P.L.J.1999 

Lah. 938. 

 

3. Allotment of plots in housing project--Document containing terms 

and conditions whether a "contract"--Constitutional Jurisdiction of High Court 

whether exercisable for breach of terms of contract--Document offering plots for 

construction of houses containing therein memorandum of acceptance, setting 

forth terms and conditions for allotment of plots  Such a document, held, would 

have all the characteristics and necessary ingredient of a contract between parties-

-Allotment order relating to plots was nothing but a contract which came into 

being as a result of offer by Government to sell and acceptance by allottees--

Where scheme for allotment of plots had not been framed or Issued in pursuance 

to any statute or statutory Rules, same could not be enforced as statutory rules or 

instruments in constitutional Jurisdiction of High Court Rights and obligations 

arising from and connected with contract between parties could not be enforced 

in constitutional Jurisdiction as remedy therefor was in a civil Court under 

ordinary law--Term "aggrieved person" would have no relevancy in the context 

of a case where breach of contract was to be adjudicated--PLD 1987 Lah. 440. 

Original allotment order of Land in question was in name of 

predecessor of respondents-Petitioner predecessor got entry of allotment by 

interpolation in his own name by fraud, fabrication and forgery of record- 

Such fact was noted in his report by Extra-Assistant Commissioner, Deputy 

Commissioner and Commissioner but they did not rectify record-Mere lapse 

of time and inaction on the part of predecessor of respondents would not have 

deprived or denuded Authorities of power to rectify their own record by 

taking "corrective and remedial steps and undo injustice-Board of Revenue 
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being at the apex of statutory hierarchy, exercising revisional jurisdiction had 

justifiably exercised its jurisdiction intervening events would not alter reality-

Finding of Board of Revenue, would not warrant interference, PLD 2003 

Lahore 45 

 

4. Appeal against order of Rev. Officer. Sanction of mutation by 

Tehsildar and cancellation thereof by the Deputy Commissioner. If any interested 

person is aggrieved by order of sanction of mutation appeal is competent U/. 161 

of Land Rev. Act, 1967 before Collector when order is made by Assistant 

Collector of either grade. According to Notification dated 1.-7.1991, appeal is 

maintainable before Assistant Commissioner exercising powers of Collector and 

not before District Collector. Careful perusal of Section 161 of Land Rev. Act, 

1967 read with aforesaid Notification dated 1.7.1991 has made out that District 

Collector/Deputy Commissioner stands eclipsed therefrom and thus vires of order 

whereby impugned Mutation No. 6332 was sanctioned could not be examined 

and analysed by District Collector rather he was not competent to entertain 

miscellaneous application. Appeals incorporated in Section 161 of Land Rev. 

Act, 1967 are not within Jurisdiction of District Collector. Against sanction of 

mutation U/S. 42 ,of Land Rev. Act, 1967 appeal is to be preferred before and 

heard by Assistant Commissioner/Collector and Deputy Commissioner/District 

Collector has no Jurisdiction to entertain any application and pass order which is 

simply coram non-Judice from date of its announce-ment.  P.L.J. 2000 Lah. 482. 
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5. Appointment of Lambardar. District Collector had appointed 

petitioner as Lambardar and his  Such appointment was confirmed by 

Commissioner. Board of Rev., however, set aside petitioners' appointment and 

ordered re consideration of case. Validity. Board of Rev. in its  Supervisory 

capacity can always look into  Such facts which are brought to its notice and 

correct errors committed by  Subordinate authorities while exercising revisional 

Jurisdiction under West Pakistan-Board of Rev. Act, 1967. Impugned order 

whereby Board of Rev. remanded case was within competency of Board of Rev.. 

Both parties were heard by Member Board of Rev. and finding that petitioner was 

also not  Suitable for appointment as Lambardar was un-exceptional. Petitioner 

however, would have still opportunity of contesting for the post alongwith any 

other member of the family of previous Lambardar for which purpose direction 

had already been Issued to collector. No Justification was pointed out for 

interference in impugned order of Board of Rev..   P.L.J.1999 Lah. 1647. 

Deputy Commissioner and Commissibner did not accept hereditary claim 

of respondent and appointed petitioner as Lambardar while Board of Rev. setting 

aside order of his  Subordinates, accepted hereditary claim of respondent by 

appointing him lambardar in place of his father. Validity. Deputy Commissioner 

after making detailed inquiry treated matter in question under R. 17 and R. 18, 

West Pakistan Land Rev. Rules 1968 which specifically empowered him to refuse 

to appoint a person claiming to be heir of deceased Lambardar on any ground 

which necessitated or Justified dismissal of that person from the office of 

Headman. Respondent having migrated from the village since long and being 

absentee was not proper person to discharge duties of office in question. Rule of 

primogenitor was thus, not attracted which was merely directory and  Subject to 

certain provisions. There was absolutely no material before Member Board of 

Rev. to set aside concurrent orders of District Collector and Commissioner. Board 

of Rev. did not consider factual position that respondent had migrated from the 

village since-long and he had no property left there. Order of board of Rev. 

whereby it had set aside concurrent orders of District Collector and Commissioner 

relating to appointment of petitioner as lambardar, was set aside and petitioner 

was declared to be the Lambardar in place of deceased Lamabadar.   P.L.J.2000 

Lah. 580. 

 

6. Arbitration-through intervention of court in pending lis. Whether 

Constitutional petition could be treated as or equated with a civil  Suit. Under 

Section 21 of Act. Civil court seized with civil  Suit. on agreement of interested 

parties, could –aniy  make reference for decision of dispute by arbitrator. In 
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precedent cases, it was held that word " Suit" has been used in Section 21 of Act, 

not in its generic sense but in its restricted sense of Judicial proceedings instituted 

by presentation of plaint. Arbitration through intervention of court in a pending 

/is was possible only if /is was pending before a civil court in form of a  Suit and 

not otherwise.  

 Under Section 17 of Act. if award is delivered, court has to invite 

objections and after framing Issues and recording evidence, has to decide same 

and thereafter, pass decree. Ail this exercise is not within scope of Constitutional 

Jurisdiction as High Court cannot embark upon an inquiry into disputed questions 

of facts and furthermore, in Constitutional Jurisdiction. High Court has not to 

pass decree. Above are other reasons for holding that dispute in Constitutional 

petition could not be referred to arbitrator through intervention of court.  P.L.J. 

1995 Lah. 407  =  PLD 1995 Lah. 205. 

 

7. Cancellation of allotment-- Authority had not denied the allotment of 

plot in favour of the petitioner, its delivery of possession to him, receipt of the 

lease money and execution of a formal registered lease deed in favour of the 

petitioner - Held, if  Such facts were admitted, that shall lead to only one result 

that the transaction, in respect of the plot which commenced with the allotment of 

plot in favour of the petitioner was complete in all respects on the execution and 

registration of the formal lease deed and nothing remained to be done by the 

Authority - All the decisive steps having been taken, no power was left with the 

Authority to undo the completed transaction as the same had taken legal effect, 

clothing the petitioner with the right of a lease - Cancellation of plot could not 

have been ordered as decisive steps had been taken pursuant to the allotment and 

transaction had attained finality - Cancellation of allotment being violative of 

settled law, was wholly illegal, without Jurisdiction and coram non judice - 

Where the basic order was without Jurisdiction and without lawful authority 

entire  Superstructure of orders built thereupon  Suffered from the same legal 

defect and infirmity from which the original order  Suffered - Order of the 

President of Pakistan made on the representation of the Authority against the 

recommendation of Wafaqi Mohtasib of restoring the allotment could not cure 

the defect- from which, the order of cancellation  Suffered - Cancellation of 

allotment of plot, refund of lease money to the allottee and resumption of the 

possession of the plot tested on the touchstone of the settled law were 

inconsequential to the rights of the allottee and the same were declared to be 

without lawful authority and of no legal effect - Authority was directed by the 



www.paklawyer.com  

 

 

High Court to restore the possession of the plot to the petitioner forthwith and 

give effect to the recommendations of the Wafaqi Mohtasib. PLD 2001 Lah.418 

PLD 1969 SC 407 and PLD 1991 SC 973. PLD 1969 SC 407;  PLD 1991 SC 973 

and 1991 SCMR 15 ref.  

Order of cancellation of plot was passed behind the back of the allottee 

(petitioner) without notice and in his absence -  Such a cancellation being 

violative of the basic principle of natural Justice which was recognized the world 

over, could not be upheld - Affording an opportunity of hearing to the person 

affected by an order was a sine qua non for the passing of  Such an order - 

Authority, therefore, could not unilaterally, without notice to the allottee, behind 

his back, direct the cancellation of allotment, PLD 2001 Lah.418 

1994 SCMR 2232 ref. 

 

8. Catering contract to  Supply food to passengers. Petitioner's bid 

being highest was accepted, he deposited 25 per cent of bid amount as also 

requisite security. Petitioner was  Subsequently informed that his bid had been 

accepted. Respondents, thereafter, neither executed contract document nor 

delivered possession of Dining Car to petitioner in terms of contract. Respondents 

claimed that catering policy has been changed therefore, contract in question, 

could not be performed. Reasons furnished for inaction on the part of 

respondents, were after-thought,  Superficial and false pretext to defend 

constitutional petition in as much as petitioner was never informed that it was not 

possible to proceed with contract further and asked to secure refund of amount 

paid by it. Respondent also failed to produce any policy which had been 

formulated instead of system of letting out contract in question, through open 

auction. Petitioner's further reason in defence was that petitioner had offered  

Such high price that it was not possible for it to perform the contract and maintain 

quality of edibles,  Such reason on the force of it was not genuine. Conduct of 

respondent's was classic case of dereliction of duty on the part of Railway 

administration. Constitutional petition was allowed with costs of Rs. Fifty 

thousand which would be responsibility of respondents, themselves and 

recovered from them. Respondents were directed to decide fate of contract of 

petitioner expeditiously by specified date. Secretary Establishment was directed 

that forthwith proceeding under Efficiency and Discipline Rules were initiated 

against specified Railway Officers for inefficiency and misconduct resulting in 

loss-to Railways. Chairman and General Manager were Issued show-cause notice 

as to why they should not be proceeded and punished for contempt of Court as. 

they have failed to grant contract m accordance with Judgment of  S.C .in 
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Shaukat Ali's case PLD 1997 SC 342. Petitioner was also at liberty to initiate 

action against respondents in accordance with law.   P.L.J. 2000Lah. 437. 

 

9. Civil servant - Sui Southern Gas Company is public limited and 

incorporated under the Companies Act, 1913, and is quoted on Stock Exchanges - 

Although the majority shares in the Company are held by the President of 

Pakistan, yet the same does not make the Company a department of Government 

of Pakistan-Insertion of S.2-A in Service Tribunals Act, 1973, does not in any 

way make employees of the Company civil servants or public functionaries to 

make them amenable to the Constitutional Jurisdiction of High Court 

Constitutional petition was not maintainable against the employees of  Sui 

Southern Gas Company in circumstances, 2001 CLC 1559 

PLD 1975 Kar. 182 and PLD 1977 SC 457 ref.   

 

10. Civil servant, repatriation to his parent department :-- Petitioner 

being on deputation to borrowing Department claimed that he had been 

permanently absorbed in that department and that his repatriation to his parent 

department was not valid-Petitioner being civil servant of P-19, his Appointing 

Authority was Secretary, Establishment Division-Concurrence of Secretary, 

Establishment Division having not been obtained, petitioner could not claim to 

have been absorbed permanently in the borrowing Department. 1995 P L C 

(C.S.) 143 

 

11. Companies (Appointment of Legal Advisers) Act 1974, whereby 

every company was required to appoint at least one Legal Adviser on partnership 

to advise  Such company in performance of its functions and discharge of its 

duties in accordance with law. Provision of S. 7 of Companies (Appointment of 

Legal Advisers) Act 1974, provides remedy for non-compliance with the 

provisions of the Act, however,  Sub Section (2) S. 7 of the Act rendered  Such 

situation in adequate by making  Such action dependent upon the discretion and 

will of some individual officers, which was evidently missing from present case 

where no  Such report has been  Submitted. Constitutional petition could not be 

allowed in  Such circumstances. Respondent were however, directed to carry out 

complete  Survey to detect cases of non-compliance with requirements of relevant 

Act i.e., those cases in which Advocate as defined in companies (Appointment of 

Legal Advisers) Act 1974 has not, been appointed as Legal Adviser and to 

register cases in competent Courts in case of violation. Report of Action taken 
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was directed to be  Submitted to High Court within three months.   P.L.J.2000 

Kar. 142: 

 

12. Concurrent findings:-- No interference in constitutional jurisdiction 

was warranted, PLD 2003 Lahore 96 

Plausible reasons have been given in impugned judgments in  Support of 

conclusions arrived at-No portion of judgment was pointed out in  Support 

whereof, evidence was overlooked or mis-read by any of Courts below-Judgment 

and decrees of Courts below were maintained. PLD 2003 Lahore 94 

 

13. Constitutional Jurisdiction of High Court - Scope - Invocation of 

Constitutional Jurisdiction is  Subject to certain limitations and conditions - Not 

that in every case where public functionaries fail or neglect to perform their 

statutory obligation,  Such Jurisdiction as a matter of course can be exercised - 

Foremost condition for invoking the Jurisdiction is non- availability of alternate 

and efficacious remedy. PLD 2002 Kar. 328 

 

14. Constitution Jurisdiction, exercise of-Where order of Court was 

right and could not be characterised' as either without Jurisdiction or without 

lawful authority same could not be interfered within Constitutional Jurisdiction. 

1991 M L D 210 
15. Constitutional Jurisdiction:--Constitutional Jurisdiction could only 

be exercised if Court had come to conclusion that lower Tribunal had exceeded its 

Jurisdiction, traveled beyond its Jurisdiction, or acted without Jurisdiction. Where 

court possessed Jurisdiction, findings of-fact recorded by Tribunal would not be 

disturbed simply on the ground that another view was possible on same evidence. 

Unless High court bad come to conclusion that findings of Tribunal were based 

on no evidence, or  Such findings were-fanciful or arbitrary or based on fantasy 

same could not be disturbed.   P.L.J.1999 Kar. 124 = 1998 MLD 182 = 1972. 

Respondent  Succeeded in obtaining lease of land-in question, through 

auction. Petitioner who was previous lessee continued occupying portion of land 

in question. Respondent applied for eviction of previous lessee whereupon police 

assistance was provided in order to get vacated land from petitioner. Validity, 

Land in question, was admittedly no longer in possession of petitioner and he had 

himself admitted before concerned Rev. Authorities that he had already vacated  

Suit land in Rabi 1996 and possession thereof had been delivered to new assessee 

i.e., respondent. There being apprehension of breach of peace, police assistance 

was sought and respondent official,, thereupon, had passed Just and fair order 
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appropriate under the circumstances which calls for no interefence. If at all 

petitioner had been dispossessed un-lawfully, as alleged by him, be can file  Suit 

for damages. No case, however, as made out to warrant in duligence by High 

Court in its Constitutional Jurisdiction, which was dismissed in circumstances.   

P.L.J.2000 Lah. 1772 

Purchase of property. Application for mutation. Oral gift inclusive of 

acceptance and delivery of possession to sons (Petitioners), Application for 

mutations pursuant to gift in respondent's record. Rejection of. A person may 

dispose of whole any part of his property by way of gift in his life time and for  

Such purpose, formality of registration under Registration Act, 1908 is not a pre-

requisite, but" pre-requisites of a valid gift are, declaration by donor, acceptance 

by donee and delivery of possession of corpus. A Muslim donor, however, may 

record a formal declaration orally or  Subscribe to a memorandum in writing. 

Neither any local authority nor Government itself can disregard a transaction  

Such as a gift etc., which satisfies requirements of Muslim Personal Law. Gift 

made by deceased without mutation in his name, cannot be called imperfect. 

Deceased had clear cut rights in property. He could transfer those rights  Subject 

to necessary formalities being complied with and that is precisely what he did.  

P.L.J.1998 Kar. 322 = PLD 1998 Kar. 251. 

Suit for, specific performance of agreement to sell. Application for 

appointment of Commissioner to ascertain physical possession of, disputed 

property. Acceptance of. Revision against. Acceptance of. Writ against. 

Possession of parties is incorporated in register of Khasra girdawari maintained 

u/S. 41 of Act, 1967 to be kept by Patwari for,purpose of preparation of Annual 

Records. Disputed acquisition of interests cannot be entered in Khasra girdawari 

by Patwari. It is duty of R.Os. to see that entries about possession are made 

correctly on basis of facts admitted or proved. Civil Court has no Jurisdiction to 

get determined possession of petitioner on agricultural  Suit property through 

Local Commissioner. Order regarding appointment of Local Commissioner was 

coram nonjudice. No Constitutional right of petitioner has been violated.  

P.L.J.1999 Lah. 741 = 1999 MLD 2583 = NLR 1999 Rev. 111 

Government, competent to revise scheme with regard to construction of 

Link Channel and Head Regulator, had revised that scheme depending on 

feasibility of the project, its advantages and disadvantages and availability of 

resources-Implementation of  Such project fell within competence of Government 

and interference of High Court in exercise of its Constitutional Jurisdiction, was 

not called for-Controversy wholly depending on determination of difficult 
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question of fact, could not be gone into by High Court in exercise of its 

Constitutional Jurisdiction. 1997 M L D 819 

 

16. Constitutional Jurisdiction in rent matters. Where main object of 

tenant appeared to be to delay proceedings which were quasi-Judicial in nature, 

Constitutional Jurisdiction being discretionary relief could not be exercised to 

defeat object of law. Tenant due to his conduct was not entitled to discretionary 

relief.   P.L.J.1998 Lah. 396. 

 

17. Contractual liablity-Arbitration clause in agreement-Principle of 

approbate and reprobate-Applicability-Where petitioner voluntarily executed an 

agreement having an Arbitration cluase, petitioners were estopped to challenge 

the same in Constitutional Jurisdiction on the principle of approbate and 

reprobate-Contractual obligations would not be enforced through Constitutional 

petition-Petitioner having alternate remedy of civil  Suit, Constitutional petiton 

was not maintainable. 1999 YLR 950 
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18. Contractual obligation. Ordinarily, constitutional petition for 

enforcement of contractual obligation would not be maintainable in as much as 

enforcement of contract would entail factual inquiry into disputed questions of 

fact which is primarily function of Court of plenary Jurisdiction. Courts, 

however, have sometimes interfered in cases where enforcement of terms of 

contract was sought against statutory corporations of the Government-contract 

was signed by specified respondent on behalf of Government who was admitted 

competent authority and if specified Bank had promised to partly fund project in 

question,  Such was internal arrangement between that Bank and the Government 

and if  Such Bank had backed out to release funds, petitioners could not be denied 

payment for there was no conditionality in contract that payment would be  

Subject to clearance from the Bank in question. State being symbol of social 

contract wherein citizens part with some of their freedom in lieu of security of 

life, property and honour to be provided by the state. State in its ideal sense is 

repository of Justice and its functionaries could not be permitted to take unfair 

stand violating all canons of equity. State having accepted terms of contract, 

delivery of item and liability to make payment, nonsuiting petitioner would not 

be fair merely on ground that contractual obligation could not be enforced 

through Constitutional petition. Respondents were directed to make payment of 

amount in question, in terms of contract within specified days.  P.L.J.2000 Lah. 

568. 

Such obligation cannot be enforced by filing petition under Art. 199 of the 

Constitution, 2001 CLC 1559  

M. Muzaffar-ud-Din Industries Ltd. v. Chief Settlement and Rehabilitation 

Commissioner 1968 SCMR 1136 and Messrs Pacific Multinational (Pvt.) Ltd. v. 

Inspector-General of Police, Sindh PLD 1992 Kar. 283 ref.  

 

19. Counsel and client, relationship of - Where the petition was 

vexatious to the knowledge of the counsel, he should not have filed the same 

even if his client insisted on the same - Counsel should never allow himself to be 

tempted by financial gains to commit a breach of his duty to the Court which has 

precedence over his duty to the client - High Court dismissed the petition with 

costs to be paid by the counsel in circumstances, 2001 CLC 1559 

 20. Court-fees- -Constitutional Jurisdiction being not in continuity of the  

Suit, and it being doubtful as to whether the High Court in Constitutional 

Jurisdiction can call upon the defaulter to make up deficiency in court-fees on the 

plaint, decision of Court below to the extent that it decided the question of court-

fees erroneously, was however, found by High Court in constitutional 
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Jurisdiction, to be without lawful authority and remanded the case with specific 

directions with regard to the court-fees. 1987 C L C 2428 

Appeal filed before Appellate Court below against Judgment of Trial 

Court passed on basis of oath was accepted by Appellate Court below despite no 

required court-fee was paid on memorandum of appeal--Appellate Court below 

accepting appeal, remanded case to Trial Court with direction that case be tried 

on all Issues which had been framed  Such order of Appellate Court had been 

challenged by petitioner contending that appeal filed without payment of proper 

court-fee was not maintainable and that Appellate Court could not have directed 

decision of case on merits Respondent agreed to pay required court-fee and he 

further agreed that he had no objection if Constitutional petition was disposed of 

in terms that order passed by Appellate Court was modified and matter be left 

open for Trial Court for decision of case in accordance with law--Petitioner 

having agreed to terms of offer, Court ordered accordingly. 1995 M L D 864 

Petitioner's failure to make up deficiency in Court fee as per direction of 

Appellate Court resulting in rejection of his memo of appeal. Court fee, in terms 

of S. 19 of Family Courts Act 1964, to be paid on plaint filed before Family 

Court would be Rs. 15/- for any value of  Suit. Provision of S. 19 of Family 

Courts Act 1964, is however, not applicable to appeal arising out of decree 

passed by Judge Family Court. Court fee on memo of appeal is to be paid 

according to value of  Subject-matter of appeal in as much as, impugned amount 

under the decree determinable on the date of decree would be the value of  

Subject-matter of appeal. Where value of  Subject-matter of appeal exceed Rs. 

25.000/- then Court fee is to be paid in accordance with item I, Schedule 1 to 

Court Fees Act, 1870 of the value of  Subject matter to the maximum of Rs 

15,000/- . Amount payable under decree in question, which was  Subject matter 

of appeal being Rs. 52,150/-Court fee was to be paid on that amount. Appellant 

however, failed to pay Court fee according to,  Subject-matter of decree and 

appeal was dismissed. Counsel for respondent, however, had  Submitted that he 

had no objection if opportunity was granted to petitioner for making up 

deficiency in Court fee before Appellate Court and his appeal is decided on 

merits. Petitioner would, thus, make up deficiency in Court-fee within-one month 

from passing of High Court's order and his appeal would be decided on merit.  

P.L.J.2000 Lah. 1781. 

 

21. Dismissal of appeal for non-affixation of requisite Court fee:--

"Provision of S. 19, Courts Fees Act, 1870 whereby in Province of N.W.F.P. 

Court-fee of one rupees is affixed on plaint before Family Court, specifically 
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mentions word "plaint", therefore, memorandum of appeal would be deemed to 

have been exclude from its operation. Memorandum of appeal?" would therefore, 

be liable to be affixed ad valorem Court-fee on  Subject-matter of dispute, as per 

terms of S. 7, Court Fees Act, 1870. Mode of valuation on memorandum of 

appeal for purpose of Court fee would be ten times the value of maintenance 

granted for period of one year.  Such valuation for purpose of Court fee amounted 

to Rs. 1,20,000/. -Petitioner was given time by First Appellate Court to affix 

Court-fee, which was not so affixed, therefore, appeal was rightly dismissed.  

P.L.J.2000 Pesh. 257. 

 

22. Disposal of case on basis of oath. Plaintiffs offer for disposal of case 

on basis of oath of defendants was accepted by defendant and on statement on 

oath of defendants plaintiffs  Suit was dismissed. Plaintiff's  Subsequent 

application to resile from their offer and for decision of  Suit on merits was 

dismissed by trial Court and by Revisional Court. Validity. Plea that statement 

made by plaintiff "A" was not binding on other plaintiffs, has not force for the 

simple reason that plaintiff 'A* an advocate had common interest with other 

plaintiffs. Order sheet reveals that offer was voluntarily made which was 

accepted by defendants.  Such offer when accepted matured into agreement 

binding on parties and the same was enforceable under law. Plaintiff 'A' being 

Advocate was holding power of attorney on behalf of their plaintiffs. Even 

revision was filed by plaintiff 'A' as also Constitutional petition has been filed by 

him, therefore, plea that Trial Court had exerted pres Sure on  Such Advocate was 

not warranted. Provisions of Oath Act, 1873 do'es not prescribe any form or 

procedure for recording offer made by one party and its acceptance by other. 

Parites having chosen their own procedure for resolving dispute none of them can 

unilaterally seek annulment of agreement and ask the Court to ignore contract and 

decide the case in accordance with law and procedure as prescribed by Civil 

Procedure Code, 1908. Offer of oath having been voluntarily made when the 

same was accepted by defendant; -Trial Court rightly disallowed plaintiff to resile 

from it and after administering the oath, according to desire of plaintiff dismissed  

Suit, and revisional Court rightly maintained order of Trial Court. There being no 

illegality, infirmity or Jurisdictional defect in the order passed by Courts below, 

no interference therein was warranted in Constitutional Jurisdiction.   P.L.J.2000 

Lah. 1354. 

 

23. Disputed amount:-- Financial institution initiated proceedings for 

recovery of loan against guarantor without having the same determined by the 
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Court of competent Jurisdiction - Warrant of arrest was Issued to the guarantor 

without is Suance of show-cause notice under Ss. 80 & 81 of the West Pakistan 

Land Revenue Act. 1967 -- Demand of the financial institution was required to be 

first determined by a Court of competent Jurisdiction and only after  Such 

determination in its favour it could claim the amount - Without determination of 

the amount by a Court of competent Jurisdiction the same could not be recovered 

as it was a disputed amount. 2002 CLC 176  

Agricultural Development Bank of Pakistan v. Sanaullah Khan and others PLD 

1988 SC 67 ref.  

 

24. Disputed question of fact-Controversies between the parties were of  

Substantial nature and needed to be gone into by the Civil Court at a proper trial -

- Where there were various Issues which were disputed between the parties and 

needed in-depth consideration. Trial Court was the only appropriate forum in 

circumstances. 2001 CLC 1401 

1998 CLC 1453 distinguished. 

Investigation into disputed question of fact cannot be done in 

Constitutional Jurisdiction of High Court.  PLD 2001 Kar. 371 

Petitioner as lessee of building in question, received notice for 

disconnection of water  Supply which was sanctioned for domestic use but the 

same was being used for commercial purpose ---Petitioner's claim that Section 3 

of Cantonments Rent Restriction Act 1963 would not be applicable was repelled 

on the ground that the building in question, was not owned by the Government 

but by the respondent authority - Mere fact that the building in question, has been 

constructed on Government land, would not make it property of the Government 

Such building would remain property of the respondent who had constructed the 

same--Petitioner, however, has failed to bring on record any material showing 

that property in question was owned by the Government--High Court has no 

Jurisdiction to resolve disputed questions of fact--Writ petition is also not 

maintainable against show-cause notice or  Summons Issued to petitioner--

Petitioner also has alternative remedy under Cantonments Rent Restriction Act 

1963 and under provisions of Criminal Procedure Code 1898, therefore, writ 

petition was not maintainable even on that Court.  P.L.J. 2002 Lah.71 

Concurrent findings of fact by the Courts below - Jurisdiction of High 

Court to interfere with  Such findings in exercise of its Constitutional Jurisdiction 

-- Objection petition was filed by the respondent during the pendency of 

execution proceedings with the assertion that the property was owned and 

possessed by him - Objection raised by the respondent was that since he was not 
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party to the ejectment proceedings, therefore, order of ejectment could not be 

executed against him - Both the Courts below concurrently dismissed the 

objection petition - High Court in exercise of Constitutional Jurisdiction allowed 

the petition and decided the same in favour of the respondent-Contention of the 

appellant was that High Court could not have resolved disputed questions of fact 

in petition under Art. 199 of the Constitution -- Where the questions raised in the 

objection petition were essentially questions of facts and the same were 

adequately resolved by the two Courts below, High Court in its Constitutional 

Jurisdiction could not interfere with the concurrent findings of facts  Supported 

by evidence on record - High Court in its Constitutional Jurisdiction had to see 

whether the Court or the Tribunal' while adjudicating the matter before it, had the 

Jurisdiction to adjudicate the same and they had not transgressed limits of its 

lawful authority - High Court could not act as an Appellate Court in 

Constitutional Jurisdiction - Both the Courts below after proper appreciation of 

evidence had dismissed the objection petition, hence,  Such Judgments were not 

open to any exception in Constitutional Jurisdiction in circumstances . 2001 

SCMR 683 

High Court had ample power to set aside the order which was passed mala 

fide by the Authorities. 2001 CLC 1680  

Shaukat Ali's case PLD 1997 SC 342 and Messrs Airport  Support Services case 

1998 SCMR 2268 ref.  

 

25. Ejectment of tenant:-- Where petitioners (land-ladies) could seek 

eviction of tenant  for their husbands. Eviction can be allowed.  P.L.J.1997 Lah. 

1765 = 1997 MLD 1800 = 1997 Law Notes 199. 
Landlord had sought eviction of tenant mainly on ground of re-

construction and be had placed his claim upon  Submission of site plant. Tenant's 

claim that site-plan having been  Submitted by an un-authorized person was of no 

consequence. Landlord had got site-plan sanctioned from concerned authorities. 

Mere fact that site-plan was not  Submitted either by original landlord or by some 

other authorized person does not give any cause of action to tenant to challenge 

that aspect of the matter. Points raised in writ petition were raised before 

Appellate Court which were adverted to by that Court, High Court while 

exercising Constitutional Jurisdiction was not  Supposed to re-appraise evidence 

which has already been appraised by Courts, below.  P.L.J.2000 Lah. 2136. 

Eviction of petitioner ordered by Rent Controller was maintained by 

Appellate forum. Validity. Petitioner had denied his status as tenant in his written 
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reply; he had, however, admitted in cross-examination that he was tenant of shop 

in question. Petitioner had further stated that it was incorrect that he was no{ 

tenant of applicant (respondent) and was falsely deposing in Court. Two 

independent witnesses produced by respondent had deposed that petitioner had 

paid rent to respondent. Petitioner had failed to prove his assertion in his written 

reply that his brother was owner of shop in question and that he was not tenant of 

respondent. Evidence of petitioner was too weak, vague, bristled with inherent 

contradictions and he had even admitted in his cross-examination his status as 

tenant under respondent. Repsondent having established his status as landlord of 

property in question. Eviction of petitioner was rightly ordered by two forums 

below. Mere pendency of civil  Suit filed by brother of petitioner claiming 

ownership of shop in question, would not automatically stay proceedings before 

Rent Controller. Concurrent findings of .two forums below that petitioner was 

tenant of shop in question, would not warrant interference in Constitutional 

Jurisdiction.  P.L.J.2000 Pesh. 291. 

Displaced Persons (Comp & Reh) Act, 1958, S. 30. Ejectment petition. 

Under S. 30 of Act, 1958, on transfer of an evacuee property, tenant or its 

occupant becomes tenant of transferee. Petitioner was occupant of rented 

premises at the time of partition. Said premises was transferred to respondent in 

1966. Petitioner did not pay rent to respondent after receiving notice under 

Section 30 of Act, 1958.  S.C .adjudged respondents as valid transferees on 23-

10-1988 and they again Issued notice to petitioner under Section 13-A of 

Ordinance, 1959. but still he did not pay a penny of rent to respondents. All these 

circumstances were not controverted by petition in his written statement or any 

where else. Two forums below had correctly applied equitable rule of forfeiture 

of tenancy and there was no necessity to hold further proceedings to determine as 

to whether petitioner was a willful defaulter or not.  P.L.J.1998 Lah. 322 = 1998 

MLD 567. 
Execution of decree and attachment of property belonging to legal heirs :-- 

Applications for release of property accepted by executing Court which order 

remained unchallenged. Dismissal of another petition by decree holder for 

attachment of same property by executing Court with direction to  Submit fresh 

"Fard-e-Taleeka.'. Constitutional petition. Petitioner has not placed any document 

on record to establish that respondent have inherited any property from their 

predecessor-in-interest and if nothing has come into hand of any heir or other 

person then he cannot be termed legal representative and cannot be  Sued for  

Such claim against deceased debtor nor decree passed against deceased Judgment 

debtor be executed against them- It is also admitted fact that earlier order passed 
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on 28.10.1997 by executing Court through which property of Mst. "N" was 

released, never challenged further before any competent forum wherein learned 

executing Court discussed in detail point for attachment of said property- Decree 

holder may furnish "Fard-e-Taleeka' as directed by learned executing Court. 

Order of learned Civil Judge is eminently Just and correct as there is no 

Jurisdictional defect in same. Petitioner has failed to point out any illegality or 

infirmity in above said order. Petitioner may seek his remedy before executing 

Court. P.L.J.1999 Lah. 1077. 

 

26. Expression 'performing functions in connection with the affairs of 

Federation or Province' - Scope - Transmitting  Supply or sale of natural gas - 

Company which was carrying on  Such business, could not be said to be 

performing functions in connection with the affairs of the Federation or the 

Province, 2001 CLC 1559 

 

27. Filing of Constitutional petition during the pendency of civil  Suit 
- Petitioner found civil  Suit to be an adequate remedy which was why the  Suit 

was filed - Constitutional petition was filed only after petitioner's failure to obtain 

interim relief in the  Suit proceedings - Validity - Adequate remedy could not 

become inadequate merely because the party invoking  Such remedy had been 

denied some interim relief - Constitutional petition was not maintainable in 

circumstances, 2001 CLC 1401 

 PLD 1998 Lah.79; PLD 1975 SC 244; 1999 CLC 813 ; 1998 CLC 1453 ; PLD 

1968 SC 412; PLD 1966 SC 802; 2000 SCMR 238 and PLD 1968 SC 185 ref.  

 

28. Filing of petition against legal or natural person - Scope - Where 

the petition was filed against designations and titles of officers of the Company 

who were not legal or natural persons, Constitutional petition was not 

maintainable, 2001 CLC 1559  

Secretary, B & R Government of West Pakistan v. Fazal Ali Khan PLD 1971 

Kar. 625 ref.  

 

29. Filing of vexatious petition - Petition was not maintainable and the 

counsel had not advised his client properly - Effect - Where the petition was 

vexatious to the knowledge of the counsel, he should not have filed the same 

even if his client insisted on the same - Counsel should never allow himself to be 

tempted by financial gains to commit a breach of his duty to the Court which has 
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precedence over his duty to the client - High Court dismissed the petition with 

costs to be paid by the counsel in circumstances, 2001 CLC 1559 

 

30. Impleading of Parties:-- Application under O.I, R, 10, C.P.C. seeking 

to be impleaded as co-owners of landlord, refuting exclusive ownership of 

landlord with regard thereto and disclosing pendency of civil  Suit in that regard. 

Question of co-ownership or title of property was beyond domain of Rent 

Controller and extraneous to proceedings under West Pakistan Urban Rent 

Restriction Ordinance, 1959, having no nexus therewith. Relationship of landlord 

and tenant which was "sine qua non" for eviction proceedings stood admitted and 

there was no cavil to that effect. Rent deed conclusively affirmed the same. 

Application in terms of O.I, R. 10, C.P.C. was, thus, not warranted and was 

turned down in circumstances.   P.L.J.1997 Lah. 1517 = 1997 CLC 1543. 

 

31. Interested Person:-- Petitioners do not appear anywhere in record. 

Whether they are interested and aggrieved persons and whether petitions are 

maintainable. Petitioners claim either as partners or as next of kins of deceased 

partners in firm." Under Land Acquisition Act, any "Interested Person", as that 

term is defined in section 3 , can act in relation to acquisition proceedings and 

definition includes a person claiming interest in compensation to be made on 

account of acquisition of land under  Such Act etc.. Petitioners qualify as 

interested persons within meaning of definition clause. Besides, concept of 

aggrieved party in Art. 199 of Constitution signifies very broad category. On 

either score petitioners qualify and petitions are maintainable.  P.L.J.1996 Kar. 

946 = PLD 1997 Kar. 13. 

 

32. Jurisdiction of Labour Appellate Tribunal --Labour Appellate 

Tribunal was merely vested with  Supervisory Jurisdiction over Labour Courts 

which Jurisdiction was exercisable by Appellate Tribunal  Suo-motu and was not 

available to petitioner Bank--Assumption of Jurisdiction by Labour Court was 

declared to be without any lawful authority and of no legal effect.  P.L.J. 2002 

Lah. 1034 
1983 PLC 1215; PLD 1975 SC 450; PLD 2000 Pesh. 10; 1994 CLC 14; 1990 

CLC 1086 ref. 

 

33. Levying of court-fees weather un-Islamic :-- Contention that 

Council of Islamic Ideology having had given its opinion that character of 

court-fees or the matters related thereto was un-Islamic, Sched. I, Court Fees Act, 
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1870 [as amended by Sindh Finance Act, 1990, Ss. 4 & 6] was contrary to and 

repugnant to the Injunctions of Islam and as  Such invalid piece -of legislation 

and not enforceable, was competent-Held, it was not necessary for the petitioners 

to approach the F. S. C and Art.227(2) of the Constitution of Pakistan (1;973), 

was not a bar td the maintainability of Constitutional petition such bar might have 

come in the way of the petitioners if the Council of Ideology had not given its 

opinion or there had been any controversy on the unIslamic character of 

court-fees or the matters related thereto.  P L D 1991 Kar. 178  

 

34. Limitation:-- Collector while dismissing application for restitution of 

mortgage land declared that mortgagee, had prescribed title to land in question, 

for having remained in continuous possession for more than 60 years. Petitioner's 

appeal and revision against order of Collector failed. Validity. In application for 

restitution and redemption of mortgaged land,  Such application should be 

dismissed or accepted solely on factum of limitation. Collectors order must 

pertain to involvement of period of limitation and he should avoid giving finding 

concerning title of parties, in as much as, collector exercising powers under the 

Act (XIX of 1964) is not a Court at all and cause filed before him is not a  Suit 

but application. Collectors order wherein he had declared mortgages to have 

become owners was in excess of Jurisdiction vested in him. Collector although 

was empowered to dismiss or accept application for restitution of land in question 

on ground of limitation, yet he .could not give finding qua title of property on the 

ground that he was not a Court and that proceedings before him had arisen from 

simple application and not from  Suit. Findings of Collector and higher-hierarchy 

qua declaration of title were set aside with remarks that the same be decided by 

Civil Court as directed by  S.C .vide its Judgment of earlier date.  P.L.J. 2000 

Pesh. 145. 

 

35. Locus poenitentiae:-- Essentials. Authority in terms of principle of 

locus poenitentiae has power to rescind or withdraw an order but  Such right or 

authority is qualified authority, before certain rights have been created in favour 

of a party.  P.L.J.2000 Lah. 232. 

 

36. Matter relating to Public Rev. Condition for grant of interim relief is 

that order passed by High Court would have effect of  Suspending any order or 

proceeding which on the face of record were without Jurisdiction.    P.L.J.1999 

Lah. 33 = PLD 1999 Lah. 96. 
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37. Natural Justice, principles of. Where Tribunal or Court had acted in 

violation of principles of natural Justice by not affording opportunity of hearing 

to petitioners and had exceeded its Jurisdiction by condoning delay of seven years 

in entertaining appeal against mutation without assigning any reasons,  Such 

order could not be deemed to have been passed with lawful authority. 

Constitutional Jurisdiction would be more effective and efficacious remedy in  

Such cases than other remedies available under the law. Respondent's contention 

that mutations in question being fradulent and forged were rightly set aside by 

Assistant Commissioner had no bases as no  Such finding had been recorded by 

Assistant Commissioner.  Such contention, being a disputed question of fact, 

could not be gone into by the High Court, order of Assistant Commissioner 

whereby mutations of sale were set aside, having been passed in derogation of 

principles of natural Justice, was declared to be without lawful authority and of 

no legal effect. Parties were, however, would be at liberty to agitate their rights 

before proper forum, if so advised.  P.L.J.1998 Kar. 268 = PLD 1998 Kar. 28. 

 

38. Payment of Court-fee on basis of "value" and according to 

"market value"-Distinction-Question as to what should be the value of  Suit for 

purposes of court-fee and Jurisdiction where in a  Suit for declaration and 

injunction plaintiff had claimed title on basis of sale and if the court-fee was to be 

paid ad valorem on value then whether it should be the current value at the time 

of filing of  Suit or the value as shown in sale-deed-Plaintiff's case was, governed 

by provision of S.7(iv-a), Court Fees Act, 1870 and he had to pay ad valorem 

court-fee stamp on basis of value of property in dispute, shown in the deed and 

not in accordance with "market value" thereof.  

Section 7 (iv-a), Court Fees Act, 1870 added by Sindh Finance Act, 1974, 

and amended by Sindh Finance Act, 1975 in the Court Fees Act, 1870 had 

intended the payment of court-fee to be made on the basis of the value -as 

pertained to the "sale, gift, exchange or mortgage thereof" while in the  

Substituted clause (v) the intention was that the  Suit be valued according to 

"market value". It is, therefore, obvious that in the first provision i.e, clause (iv-

a),.Court Fees Act, 1870 i, was not the intention of the Legislature that the  Suit 

was to be valued in accordance with the market value but it was to be .in 

accordance with the value as `provided in newly-added clause (iv-a) and the 

obvious inference therefore is that it is to be the value as shown in the document 

of alienation. Present case was governed by section 7 (iv-a) of the Court' Fees 

Act, 1870 and petitioners had to pay ad valorem court-fee stamp on the value of 
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the property in dispute, a house, the value of which is shown at Rs. 30,240 as per 

PTD Issued to him by Settlement Authorities. 1991 M L D 437 

  

39. Permanent injunction.  Suit pending before District Judge, 

Rawalpindi, Transfer to High Court at its Principal Seat. Prayer for. Cause of 

action accrued within Jurisdiction of Rawalpindi Bench. Precise point for 

consideration is as to whether transfer petition should be directly entertained at 

Principal Seat or should have been filed at Bench. Rule 3 of Rules framed in 

pursuance of Article 198, lays down in mandatory form that all matters wherein 

cause of action arises within Jurisdiction of a Bench, shall be filed before and 

disposed of by that Bench. Power to exercise Jurisdiction under Section 24 CPC 

is as much available to learned Judge sitting at that Bench. Petition is not 

maintainable directly at Principal Seat. Petition returned for presentment at 

appropriate Bench.   P.L.J.1994 Lah. 425. 

 

40. Petition under 0. 21. R. 32:-- Suit for permanent injunction 

restraining respondents to change nature of  Suit land or raising construction 

thereupon. Dismissal of  Suit on under taking. Petition under 0. 21. R. 32. 

Acceptance by trial Court. Revision petition failed. Constitutional petition. 

Maintainability of application under 0. 21, Rule 32, Perusal of Order 21, Rule 32, 

C.P.C.. clearly shows that proceedings can be initiated only where party against 

whom decree has been passed. In instant case, admittedly  Suit was dismissed on 

undertaking of writ petitioner and respondents Nos. 6 and 7 and consequently no 

decree was passed- There being no decree in field in favour of plaintiff 

Respondents Nos. 1 to 5, no application under Order 21 Rule 32 C.P.C. could be 

moved by plaintiff/respondents. Order passed by trial Court as well as first 

appellate Court are coram non Judice and not  Sustainable. Orders passed by trial 

Court and Addli District Judge declared to have been passed without lawful 

authority. P.L.J.1999 Lah. 1060 = 1999 CLC 1415. 

 

41. Pre-emption  Suit by tenant-- -Petitioner, if aggrieved of the 

impugned Judgment was obliged to have invoked the remedy of revision before 

the Board of Revenue- -Petitioner, held, was not entitled to by-pass statutory 

remedy and approach High Court in its extraordinary Jurisdiction without 

exhausting all the statutory remedies in the hierachy of the special law enacted for 

decision of the pre-emption  Suits by tenant. 1987 C L C 2428 
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42. Principle of approbate and reprobate--Where petitioner voluntarily 

executed an agreement having an Arbitration cluase, petitioners were estopped to 

challenge the same in Constitutional Jurisdiction on the principle of approbate 

and reprobate-Contractual obligations would not be enforced through 

Constitutional petition-Petitioner having alternate remedy of civil  Suit, 

Constitutional petiton was not maintainable. 1999 YLR 950  

 

43. Public purpose -- Public purpose was not something which lay 

hidden on the back of the imagination of a person or Authority, it should rather be 

declared, express and open purpose so as to stand the test of scrutiny of the Court 

- In the absence of any clue having been given by the Authority as to alleged 

public purpose the plea based thereupon could not be accepted as correct, PLD 

2001 Lah.418 

 

44. Question of fact:-- High Court has no Jurisdiction to decide disputed 

question of fact whether land in question was still in the name of fore-fathers of 

petitioners or in the name of Central Government by virtue of evacuee laws. 

Where land had been declared evacuee then Court had no Jurisdiction to take 

cognizance of the matter. Petitioner admittedly have alternative remedies while 

they have filed Constitutional petition without exhausting remedies under the 

law, therefore, Constitutional petition was not maintainable. Petitioner however, 

could seek remedy under S. 3 of West Pakistan Redemption and Restitution of 

Mortgaged Lands Act 1964. Ultiamte Jurisdiction of Civil Court under provisions 

of S. 9 C.P.C. and Transfer of Property Act 1882 to entertain  Suits or redemption 

of mortgage remain un-affected in so much as there was no express provision in 

Act XIX of 1964, barring Jurisdiction of Civil Court.   P.L.J.1999 Lah. 1618. 

 

45. Refusal to register sale-deed by the  Sub-Registrar - Constitutional 

petition was challenged on the ground that the same was not maintainable as the 

petitioner had alternative remedies of  Suit and appeal under the relevant 

provisions of the Registration Act, 1908 -   Order impugned was passed by the  

Sub-Registrar without applying mind to the facts of the case, by giving no reason 

and without considering the report of his  Subordinate -  Sub-Registrar was 

obliged under provisions of S.24-A of General Clauses Act, 1897, to redress the 

grievance of the citizen with reason - Order passed by the  Sub-Registrar in 

violation of mandatory provisions of S.24-A of General Clauses Act, 1897, was 

not maintainable in the eye of law - Petitioner though had alternative remedies of  
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Suit and appeal, but it was not absolute rule that in presence of an alternative 

remedy, the Constitutional petition was not maintainable. 2002 CLC 127 

 Messrs Airport  Support Service v. The Airport Manager, Quaid-e-Azam, 

International Air Port, Kar. and others 1998 SCMR 2268 ref.  

 

46. Relationship of Principal and Agent . Power of attorney executed by 

specified respondents in favour of accused respondent did not authorise  Such 

respondent to receive compensation on behalf of other respondent, and to deposit 

the same in his own account.  Such fraud had been committed by accused 

respondent with active connivance of petitioner Bank. Wafaqi Mohtasib on 

complaint of aggrieved respondents had taken lot of pair after providing  

Sufficient opportunities to petitioner to come to soirp comprcnuse as fraud had 

been committed with aggrieved respondents wis. active connivance of specified 

Bank Manager of petitioners. Wafaqi Mohtasib's verdict having not been set aside 

by President, same would be executable. Transaction was made by petitioner 

Bank in violation of Banking instructions as huge amount was withdrawn without 

seven day's notice which was precondition to withdraw amount exceeding 

specified amount from PLS Account coupled with the fact that Banking inquiry 

by specified officer of the Bank and opinion of standing counsel of Bank whereby 

they took the stand that general power of attorney did not authorise attorney to 

open account in question in his own name was rejected by Bank officials. 

Constitutional Jurisdiction being discretionary in nature High Court was not 

inclined to interfere with order of Wafaqi Mohtasib who had done  Substantial 

Justice(in favour of aggrieved respondents by ordering petitioner to pay them 

back their money of which they had been deprived by Bank's active connivance.   

P.L.J. 2000 Lah. 1130 

  

47. Rent case. Parties reached compromise whereby time for vacation of 

shop was granted. Parties also agreed that in view of-compromise landlord would 

also withdraw ejectment application. Ejectment application as accordingly 

dismissed as withdrawn. Execution application was moved after expiry of 

stipulated time. Warrant of possession was Issued which was upheld by First 

Appellate Court. Ejectment application having been disposed of in terms of 

compromise without passing ejectment order, there was no question of execution. 

Orders below Courts were declared to be without lawful authority and of no legal 

effect.   P.L.J.1997 Lah. 1498 = 1997 MLD 2981. 

Constitutional petition against interlocutory order of Rent Controller. Rent 

Controller directed tenant to deposit alleged arrears of rent by specified date. 
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Tenant instead of depositing rent challenged order of deposit by filing 

Constitutional petition. Validity. Constitutional petition against interlocutory 

order was not maintainable in the same manner as appeal was not maintainable 

against  Such order. Where defence of tenant was struck off, he would have 

immediate remedy to prefer appeal which would be considered to be efficacious 

remedy. Pendency of Constitutional petition would be responsible for delay in 

administration of Justice. Constitutional petition being not maintainable against 

interlocutory order of Rent Controller, same was dismissed.  P.L.J.1997 Lah. 

1600 = 1997 CLC 50 = NLR 1997 Civil 212 = 1997Law Notes 4 

 

48. Restoration of dismantled Khal-Constitutional Jurisdiction, exercise 

of-Order restoring dismantled Khal, was  Subsequently reviewed by Authority on 

application of respondent and petitioner had challenged order of Authority passed 

in review-Order of Authority could not be interfered with by High Court in 

exercise of Constitutional Jurisdiction as petitioner's land admittedly was getting 

water from regular Khal duly sanctioned by Authorities. 1993 C L C 200 

 

49. Scope: District Judge admittedly possessed of necessary Jurisdiction 

and order passed by him at most may be wrong in law-Mere passing of a wrong 

order, held, cannot be termed as failure to exercise Jurisdiction-Petitioner, held 

further, cannot seek reversal of impugned order through invocation of writ 

Jurisdiction.- 1979CLC573 

Yusaf All v. Muhammad Javaid 1qbal Cheema P L D 1975 Lah. 1339 ; 

Muhammad Hussain Munir and others v. Sikandar and others P L D 1974 S C 

`139 and Raunaq All v. Chief Settlement Commissioner P L D 1975 S C 236 ref. 

 

50. Splitting up a cause of action -  Filing of second  Suit on the same 

cause of action against the same parties - Plaintiff on the same cause of action, 

during the pendency of  Suit for declaration, filed another  Suit for perpetual 

injunction - Application of the defendant for rejection of the  Subsequent plaint 

was dismissed by both the Courts below - - Plaintiff could not file a  Suit on the 

same cause of action while a previous  Suit on the same cause of action was 

pending - Plaintiff, in view of the embargo placed by O.II, R.2, C.P.C., had to  

Sue for all the available reliefs in one  Suit and splitting up a cause of action was 

not permissible - Both the Courts below failed to appreciate the objection raised 

by the defendant in its correct legal perspective - Orders passed by both the 

Courts below were set aside and plaint in the  Subsequent  Suit was rejected 
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under O.VII, R.II, C.P.C. - Constitutional petition was allowed accordingly. 2002 

MLD 507 

 

51. Stamp Act, 1899:-- Deeds of sale and gift impounded by Registering 

authorities those were duly registered on the ground that properties involved 

therein were under valued to avoid payment of requisite stamp duty. Registering 

authorities in terms of S. 27-A Stamp Act, 1899, could insist for charging of ad 

valorem duty on instruments, relating to transactions of land or land with 

construction raised therein, whether for sale, exchange or gift in accordance with 

rates specified in valuation table duly notified by Collector or 'on after specified 

date 14.6.1986 when S. 27-A, Stamp Act, 1899 was added. By insertion of S. 27-

A of the Act discretion of parties fixing valuation of property for the purpose of 

payment of stamp duty has been done away, provided valuation table determining 

value of properties was duly notified by Collector thereunder. Where, however, 

document requiring registration was duly registered in accordance with law, 

Registering authority thereafter, could not impound  Such document for being 

insufficiently stamped by under valuing properties in respect of which deed was 

registered. Petitioner's documents having been duly registered not withstanding 

that property involved in  Such transaction was under valued or not, Registering 

authority had finalized its function by registration of documents. Registering 

officer though would not become functus offtcio, as he could not recall 

registration. Action of Registering authority in impounding documents after 

registration thereof, was declared to be illegal and without lawful authority. 

Registered document were to be released to concerned parties forthwith.  

P.L.J.2000 Lah. 1118 = 2000 CLC 1877. 

 

52. Succetion of Horse breeding tenancy. Horse breeding tenancy is not 

heritable tenancy, however, after the death of lessee with a good horse/mare 

breeding record, tenancy should be allotted to heirs of deceased in preference to 

any other applicant. No heir would become entitled to allotment after death of 

original breeder merely because of his claim of inheritence; good record of up-

keep of horse/mule is, however, a condition precedent. Nomenclature of  Such 

scheme would show that scheme is primarily meant for remount breeding and 

good record of up-keeping of animal was sine qua non for any claim for its 

allotment.  Where two sons of last allottee claimed horse breeding tenancy of their 

father. In ignoring eldest son of last tenant, District Remount Officer had given 

weighty reasons and had recommended, younger son (respondent) as "sarbrah" on 

grounds which were  Supported by record. Neither in body of petition nor in 
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argument, any material had been brought to dislodge finding of fact arrived at 

which had been maintained by commissioner in appeal and Board of Rev. in 

revision. Selection of tenants being in discretion of Provincial Government, High 

Court could not  Substitute ' . its findings with finding of Tribunal of competent 

Jurisdiction unless order in question, was shown to be corum-non-Judice or had 

been passed in derogation to law and relevant rules.  P.L.J.2000 Lah. 177 = 2000 

MLD 1097 

 

53. Validity of notification for acquisition of land :-- notification 

challenged by petitioners on the ground that the same was not being acquired for 

"public purpose" and that acquisition of land for private Housing Scheme was not 

possible under Land Acquisition Act 1894. "Public purpose". Connotation. 

Jurisdiction of High Court to entertain and decide Constitution petition in  Such 

matter. Element of "Public purpose" or Public Welfare could not be divorced 

from charitable activities in which appellant was engaged. Inquiry relating to 

"Public purpose" is limited only to the extent of determining existence of "Public 

purpose". Necessity of taking private property for "public purpose" is legislative 

determination. Objection that Housing Foundation (for which land was being 

acquired) being registered company was not amenable to writ Jurisdiction of 

High Court has no force. Notification in question having been Issued by Land 

Acquisition Collector and not by Housing Foundation, obJ ection as to 

Jurisdiction was not entertainable. Petitioners thus, could competently invoke 

Constitutional Jurisdiction of High Court under Art. 199 of the Constitution. 

Housing Foundation being Government  Supervised and controlled company was, 

thus, amenable to Judicial review of High Court in terms of Art. 199 of the 

Constitution.   P.L.J.2000 Lah. 1804. 

 

54. Writ Jurisdiction, scope of-Impugned order neither violative of any 

Judicial principle nor  Suffering from any Jurisdictional error--Cannot be struck 

down -in Constitutional Jurisdiction. District Judge admittedly possessed of 

necessary Jurisdiction and order passed by him at most may be wrong in 

law-Mere passing of a wrong order, held, cannot be termed as failure to exercise 

Jurisdiction-Petitioner, held further, cannot seek reversal of impugned order 

through invocation of writ Jurisdiction. 1979CLC573 

P L D 1975 Lah.1339 ; P L D 1974 S C `139 and P L D 1975 S C 236 ref. 

High Court while enforcing the Fundamental Rights can declare a law to 

be void if the same is inconsistent with the fundamental rights guaranteed by the 

Constitution - Principles. Under Article 199 of the Constitution, the High Court 
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while enforcing the fundamental rights can declare a law to be void if it is 

inconsistent with the fundamental rights guaranteed by the Constitution. The 

powers of High Court for enforcement of Fundamental Rights guaranteed under 

the Constitution are wide and in terms of article 199 of the Constitution it can 

pass any order which would be appropriate in the facts and circumstances of a 

case. The expression 'as may be appropriate for the enforcement of any of the 

fundamental rights' appearing in Article 199(1)in the Constitution confers upon 

the Constitutional Court a discretion to provide relief under the law to a citizen 

which may be necessary. PLD 2002 Lah.521 

PLD 1988 SC 416 

Constitution being based on trichotomy of power High Court had power 

only to interpret the law and had no Jurisdiction to take the rote of policy-maker - 

Petitioner, otherwise having not approached the Court immediately. 

Constitutional petition was liable to be dismissed on principle of laches, 2001 

CLC 1680  

PLD 1973 SC 49; PLD 1993 SC 473; PLD 1975 SC 66; 1978 SCMR 327; PLD 

1989 SC 166 and PLD 1997 SC 304 ref.  

 

 

 

B - Criminal Matters 
55. Accused  Summoned by Trial Court after their discharge by 

Magistrate:--Magistrate had discharged the accused on Police report without 

examining the record and without giving reasons therefor  Such a mechanical 

order passed by Magistrate without application of mind was not binding on the 

Trial Court  - Accused, despite the discharge order, had been placed in column 

No.2 of the Challan  - Trial Court had the discretion to  Summon the accused in 

the case to face the trial and  Such discretion having been exercised in accordance 

with law did not  Suffer from any patent illegality so as to call for interference  - 

1999 M L D 1822 

 

56. Death in police custody - -Judicial inquiry exonerating accused 

persons from charge of murder of the person who died in police custody - 

Complainant and eye-witnesses had seen police giving Chhitter blows on 

buttocks of the deceased - Effect - Cause of death was relevant qua the offence 

under S.302, P.P.C but it had no bearing qua other offences of illegal arrest and 

confinement of deceased and injuries caused to him during police custody - 
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Criminal case, in the present case ought to have been registered by police under 

the relevant provisions of Penal Code, 1860, including Ss. 302 & 342, P.P.C. - 

High Court directed Senior  Superintendent of Police to register criminal case 

against accused police officials - PLD 2002 Lah.78 

 

57. Direction for performing the duties. Courts are ordinarily reluctant 

to order Legislature or  Subordinate Legislative Authority/Delegatee to perform 

its duties. P L D 2000 Lah.1 

Messrs Narindar Chand Rem RaJ and others v. Governor Administrator, Union 

Territory, H.P. and others AIR 1971 SC 2399 and Shaukat Ali Mian and another 

v. The Federation of Pakistan 1999 CLC 607 ref. 

 

58. Discharge of accused - Police having found the accused innocent, 

requested Judicial Magistrate to discharge the accused, request of the police was 

turned down by the Magistrate on the ground of lack of jurisdiction as the case 

was triable by the Sessions Court   -- Discharge of the accused from the case did 

not amount to his acquittal in terms of Ss.245, 249-A or 265-K, Cr. P. C. . and 

discharge order was not a judicial order,, but was an. administrative order 

amenable to recall upon emergence/discovery of fresh material by the 

investigator on which count the Magistrate was the Competent Authority in terms 

of Ss. 169 & 173, Cr. P. C.- Prior to the commencement of the trial or taking of 

cognizance of the matter by the Trial Court, the Magistrate was competent to pass 

orders regarding discharge of the accused, but after taking cognizance by the 

Trial Court, exclusive jurisdiction would vest in the Trial Court to pass 

appropriate order  - Order of the Magistrate refusing to entertain request of police 

for discharge of the accused on account of lack of jurisdiction, was set aside by 

High Court. 2001 M L D 1578 

PLD 1949 Lah.537; AIR 1938 Lah.469; PLD 1980 Lah.28; PLD 1962 Lah.405 

and 1997 SCMR 299 ref. 

Accused soon after the occurrence went into hiding and fraudulently  

Succeeded in obtaining transit pre-arrest bail orders for four times from the 

Courts of different jurisdiction without disclosing the proceedings of previous 

bail applications  - Range Inquiry Panel, therefore, had no authority to 

recommend for the discharge of accused under S.169, Cr. P. C. .  - Powers under 

S.169, Cr. P. C. . could only be exercised by the police during the course of 

investigation if accused had been in their custody which was a condition 

precedent for invoking the provisions of the said section  - Accused admittedly 

was a fugitive from law and the Courts, hence S.169, Cr. P. C. . could not be 
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pressed into service in case of the absconding accused  - Accused having already 

been placed in column No.2 of the Challan, investigation declaring the accused to 

be innocent was not of much value as the Court was not bound to follow and act 

upon the same and was at liberty to look into evidence qua his guilt or innocence  

- Proceedings under 5.169, Cr. P. C. . were consequently, set aside with the 

direction to prosecution to  Submit the Challan in the Court of competent 

jurisdiction.  2000 P.Cr. L J 25 

1991 SCMR 1 and PLD 1956 FC 53 ref. 

 

59. Investigation by police - Cross version case - Powers of Investigating 

Officer - Scope - Even in case of a divergent version the police can investigate 

into the offence independently if other version can be spelt out from the 

investigation then the real culprit, may it be informant himself, can be arrested as 

police is bound to unearth the crime. PLD 2002 Kar. 328 

1983 SCMR 436; PLD 1988 Kar. 521; PLD 2001 Kar. 169; 2001 SCMR 1556 

and PLD 1997 Kar. 119 ref.  

 

60. Issuance of order under S. 144, Cr. P. C.   petitioners in their 

Constitutional petition had prayed that order Issued in urgent cases of nuisance or 

apprehended danger, but no  Such situation was existing  -  order under S. 144, 

Cr. P. C.  had to be in the form of injunction asking a person to abstain from a 

certain act and not to be in form of mandatory injunction to do a certain act, but 

District Magistrate had Issued mandatory injunction to do certain act mentioned 

therein which order could not remain in filed  -  Order under S. 144, Cr. P. C.  

could only be passed in urgent cases of nuisances or apprehended danger, but 

nothing was on record to establish said conditions as Authorities did not bring on 

record any material in that regard  -  without presence of  Sufficient ground for 

proceedings under S. 144, Cr. P. C.  and immediate prevention or speedy remedy, 

said order court not be passed  -  Order under S. 144, Cr. P. C.  and immediate 

prevention or speedy remedy, said order could not be passed  -  order under S. 

144, Cr. P. C.  was passed mechanically and petitioners who were responsible 

persons being members of Bank officers welfare Association, were not heard be 

fore passing the order who had been condemned unheard and had not bee 

provided chance to place instructions of state Bank before District Magistrate   - 

Petitioners were not wrongdoers, but through passing of aid order they had been 

wronged which was not the intention of is Suance of said prohibitory order  -  

High court in exercise of constitutional jurisdiction declared that order passed 

under S. 144 Cr. P. C.  by district Magistrate was without lawful authority, illegal 
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and of no legal effect and cases registered against petitioners were also quashed. 

2000 P.Cr.L.J 1554 

 

61. Jurisdiction of Special Court  - - FIR against petitioner was 

registered for abduction of married woman  - offence,  prima facie, would be 

punishable by S. 16 of offence of Zian (Enforcement of Hudood)  Ordinance (VII 

of 1979)  -  Vague allegation about employment or show of fire - arm leveled by 

complainant in the crime report, would hardly make same a terrorist act  - offence 

committed by petitioner had no nexus with object of Anti - Terrorism Act, 1997 

and cognizance of case could not have been taken by special Court  -  jurisdiction 

of the Special Court, in circumstances, was declared to be without lawful 

authority. 1999 P.Cr.L.J .929 
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62. Opportunity of being heard :-- Petitioner granted an arm licence by 

the federal Government   - Federal Government in exercise of power conferred 

upon it u/section 12(1) of the Pakistan arms Ordinance, 1965 cancelled all the 

licences as were granted thereunder - Before canceling the licence no opportunity 

of being heard given to the petitioner- By virtue of licence Issued the petitioner 

acquired a vested right to hold that licensed arms an ammunition  -  Held:  That 

the pre - condition of exercise of power of cancellations is the grant of an 

opportunity to the licence of being heard  -  The requirement of notice is statutory 

in nature  -  The same cannot be dispensed with and any action taken in violation 

thereof must fail. KLR 1991 Cr. C 492 

 

63. Quashing of F.I.R.  - Pending matters with regard to irrigation before 

the Civil Court, Deputy Commissioner ordered registration of criminal case 

against the petitioner  - Magistrate in his enquiry report in fact had made 

recommendation for registration of criminal case against the Government 

officials who had Issued notification under S.20 of Canal and Drainage Act, 1873 

but the case was registered against the petitioner who had filed application to the 

Authority in the Irrigation Department complaining that proper water was not 

being given to his land through the Mogha concerned   - Validity -  Deputy 

Commissioner had no authority to get a case registered against the petitioner or 

interfere into order passed by Canal Authority when he was neither the Appellate 

nor the Revisional Authority and even did not figure anywhere in the Canal and 

Drainage Act, 1873  - Even otherwise matter of F.LR. being  Sub judice before 

Court, same could not be registered against petitioner. 2001 Y L R 2686 

1997 MLD 2097; 1991 P. Cr. L. J Note 126 at p.92 and 2000 P. Cr. L. J 888 ref. 

 

64. Registration of F.I.R. - Grievance of the petitioner was that the case 

was not registered by the police - Validity - Where remedy of approaching Justice 

of Peace under Ss.22-A & 22-B. Cr.P.C. was available and the same being far 

more efficacious and speedy remedy, High Court advised the petitioner to avail  

Such alternate remedy instead of approaching High Court in Constitutional 

Jurisdiction - Constitutional petition was dismissed in circumstances. PLD 2002 

Kar. 328  

2001 SCMR 1919; 1997 MLD 1527; PLD 1997 Kar. 119; PLD 1997 Kar. 660; 

2000 PCr.LJ 67; 2000 MLD 997; 1999 PCr.LJ 1670;  1999 PCr.LJ 1532; PLD 

2001 Kar. 269; PLD 2001 Kar. 169; PLD 1997 Kar. 600 and 1983 SCMR 436 

distinguished.  
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65. Reinvestigation of case  -- Complainant having not been Issued any 

notice had been condemned unheard Statements of some of the witnesses 

recorded under S.164, Cr. P. C. . were not enough for exonerating the accused  - 

Although investigation in the case was not yet complete, report for the discharge 

of the accused was prepared by the S.H.O. which was verified by the D.S.P. and 

agreed to by the Area Magistrate  - No effort had been made for the recovery of 

the Klashinikov allegedly used by the accused in killing the deceased  - Even 

otherwise Klashinikov being a scheduled weapon under the  Suppression of 

Terrorist Activities (Special Courts) Act, 1975 and the Anti-Terrorism Act, 1997, 

Area Magistrate had no jurisdiction to discharge the accused and pass the 

impugned order arbitrarily in a mechanical and perfunctory manner  - Impugned 

order was consequently set aside directing fresh investigation in the case by the 

Crimes Branch in accordance with law. P L D 1998 Lah.228 

 

66. Setting the criminal law into motion --  Two modes had been 

provided in the Criminal Procedure Code - In order to set the criminal law into 

motion one by way of lodging of report with the police under S.154. Cr. P. C.s in 

respect of commission of cognizable offence and other by filing of a complaint 

before a Magistrate as provided by S.190, Cr. P. C. . - Requirement of law was 

that Police Officer had to record the F.I.R. of a cognizable offence under S.154, 

Cr. P. C., but if it was a non-cognizable case then  Substance of  Such 

information was to be entered in the relevant register and in each case the refusal 

was out of question - Incharge of a police station was duty-bound and it was his 

statutory obligation that on receipt of information whether orally or writing, he 

had to record the same in the book prescribed for that purpose and no option or 

discretion was left with him in that regard - Fact that the petitioner/complainant 

had an alternative remedy of filing a private complaint would not take away the 

discretion of the High Court and deter the Court from giving directions to the 

police to record F.I.R. in an appropriate case - Discretionary powers must be 

exercised in good faith having regard to all relevant considerations and it should 

be exercised justly, fairly and reasonably. 2002 MLD 280 

 

67. Summoning of witness for examination  - Police Officer in the first 

instance had the position of a witness, but  Subsequently, he was arrayed as an 

accused in the case Said Police Officer, during investigation, was found to be not 

guilty and was discharged and having been placed in Column No.2 of the report 

under 5.173, Cr. P. C. ., had not been Challaned by the prosecution  - Police 

Officer figured prominently in the F.I.R. and he could state about the material 
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facts which might be helpful to decide the fact in Issue and his evidence, 

therefore, appeared to be necessary for just decision of the case  - Trial Court, in: 

circumstances, was justified and under obligation to examine the said Police 

Officer as a witness in the case and to prevent it from doing so could amount to 

injustice  - Impugned order passed by Trial Court being legal, just and proper did 

not call for any interference  - Trial Court, however, was directed to keep in mind 

while evaluating the evidence of the Police Officer that he had been an accused 

person-constitutional petition was disposed of accordingly.  2000 P. Cr. L J 62 

 

 

 

 

C - Family Matters 
68. Constitutional petition. No appeal is provided in cases of dissolution 

of marriage by-way of Khula. Factum of dissolution of marriage by Khula could 

not be allowed to be defeated by resort to proceedings under Art. 199 of the 

Constitution.  P.L.J.1997 Kar. 1001 = 1997 CLC 985. 

Constitutional Jurisdiction could only be exercised if Court had come to 

conclusion that lower Tribunal had exceeded its Jurisdiction, traveled beyond its 

Jurisdiction, or acted without Jurisdiction. Where court possessed Jurisdiction, 

findings of-fact recorded by Tribunal would not be disturbed simply on the 

ground that another view was possible on same evidence. Unless High court bad 

come to conclusion that findings of Tribunal were based on no evidence, or  Such 

findings were-fanciful or arbitrary or based on fantasy same could not be 

disturbed.   P.L.J.1999 Kar. 124 = 1998 MLD 182 = 1972. 

Settled proposition of law is that Court could not take notice of  

Subsequent event as per dictum laid down by High Court in 1990 CLC 1069. 

Respondent having solemnised second marriage, Constitutional petition was not 

maintainable, therefore, petitioner was not entitled to relief.     P.L.J.1999 Lah. 

443 = 1999 MLD 2176. 

Whether an interim order which can be rectified in appeal can be 

challenged in writ Jurisdiction. In every statute, legislature reflects its own 

intention. In Family Courts Act, 1964 intention of legislature is not to carry every 

case to High Court, it rather intends to reduce further litigation. In comparison to 

general law special law regulates its own proceedings. Family Court is not a court  

Subordinate to High Court and S. 17 of Family Courts Act bars application of 

CPC to family matters. Decree Issued after framing of Issues and producing 
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evidence, is challengeahle in appeal and all points can 6e attacked in 

Memorandum of Appeal.   P.L.J.1996 Lah. 1220 = 1996 MLD 1997. 

Whether interlocutory order passed by Family Court can be assailed in 

writ Jurisdiction. A Family Court is not  Subordinate to High Court because S. 17 

bars application ofC.P.C, to family proceedings which means that the intention of 

legislature is not to carry every case to High Court. Therefore interlocutory order 

passed by Family Court cannot be assailed in writ Jurisdiction. Petition dismissed 

in limine.   P.L.J.1997 Lah. 447 = PLD 1997 Lah. 431. 

Petitioner did not challenge decree passed against him in respondent's  

Suit for dissolution of marriage; only decree which he challenged was in  Suit for 

dower filed by respondent. Effect. Where two or more  Suits had been 

consolidated and decided by means of one Judgment, affected party would have 

option to challenge all decrees passed on basis of consolidated Judgment by 

means of one appeal provided if certified copies of all decrees, which were 

challenged in appeal were filed with appeal. Petitioner admittedly did not filed 

certified copy of decree for dissolution of marriage before lower Appellate 

Court^ Even grounds of appeal showed that only challenge made by petitioner 

was in respect of decree passed against him in  Suit for recovery of dower and he 

did not challenge decree of dissolution of marriage on basis thereof. Provision of 

R. 22(3) Family Courts Rules 1965, made it obligatory on party preferring appeal 

against decree dissolution of marriage to file certified copy of  Such decree before 

Appellate Court. Filing of certified copies of all decrees in consolidated litigation 

at the time of preferring single appeal being essential requirement of law, could 

not be dispensed with by Appellate Court. In addition thereto, High Court would 

not interfere with impugned Judgment which has been passed in accordance with 

law. Judgment of Appellate had been dismissed on account of failure to file 

certified copies of Consolidated cases.   P.L.J.2000 Lah. 417 

Suit for Jactitation of marriage filed by petitioner was dismissed while 

that of respondent for restitution of conjugal rights was decreed by two Courts 

below. Petitioner in her  Suit claimed that she was never married to respondent 

and that she was wife of specified person while respondent alleged in his  Suit 

that petitioner was married to him. Petitioner was, thus, raising plea which was 

negative in nature and onus would have been discharged the moment she had 

appeared in witness box and recorded her statement and thereafter, respondent 

was required to prove existence of any valid Nikah between petitioner and 

himself. Perusal of evidence on record would show that respondent had miserably 

failed to prove any valid Nikah with petitioner. Respondent's statement in Court 

was contradictory to other witnesses who did not  Support him nor corroborated 
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his statement. Court's below, thus completely ignored  Such important aspect of 

matter which had material " bearing on plea raised by respondent. Father and 

other male members of petitioner's, family were conspiciously missing in alleged 

marriage of respondent with petitioner while other material witnesses were 

withheld for reasons not brought on record. No evidence worthy of consideration, 

thus, existed on record to as Sume existence of any valid marriage between 

petitioner and respondent. Petitioner was admittedly bring with specified person 

as his wife for the last few years which fact was not denied by father of petitioner. 

Evidence on record, thus, clearly indicated that findings recorded by two Courts 

below in dismissing petitioner's  Suit for Jactitation of marriage  Suffered from 

glaring misreading and mis-interpretation of evidence and perversity of 

reasoning, therefore, legally untenable. Petitioner's  Suit for Jactitation of 

marriage was decreed while that of husband for restitution of conjugal rights was 

dismissed in circumstances.  P.L.J.2000 Lah. 98. 

Contention that Judge Family Court did not have Jurisdiction because 

parties are Ahmadi to whom provisions of Family Court Act, 1964 are not 

applicable. Petitioner, however, participated throughout proceedings of  Suit 

before Family Court and did not raise question of Jurisdiction before Family 

Court and there being no finding of Family Court,  Such question would not be 

permitted to be raised for first time in Constitutional petition, especially when 

correctness of  Such objection was doubtful. Whole effort of petitioner in raising  

Such question, appeared to be maid fide. Petitioner having failed before Family 

Court wants to have Judgment and decree passed against him set at naught on 

plea of Jurisdiction. Constitutional petition against Judgment and decree of 

Family Court was not competent in circumstances.  P.L.J.1997 Lah. 585 = 1996 

CLC 1963. 

Wife's claim for specified amount of dower was decreed by Appellate 

Court. Petitioner claimed that contents of Nikahnama wherein specified amount 

of dower was entered was incorrect. Validity of marriage registered under S. 23, 

Family Courts Act 1964, would not be questioned in any Family Court nor would 

any evidence in regard thereto be admissible before  Such Court, Whenever 

marriage was questioned through fraud or misrepresentation on the ground that 

wife had not given free consent to marriage or marriage was fasid or was opposed 

to Muslim Laws or was out come of fraud remedy was not available in Family 

Court but the same was available in Court of general Jurisdiction. Marriage under 

Muslim Law being civil contract, transaction of dower becomes complete on day 

of marriage. Endorsement of dower against columns in nikahnama is verification 

of settlement and arrangement already reached between parties. Whenever any 
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woman makes demand through filing  Suit for recovery of dower, person who 

contends that entries in nikahnama were not correct, he was bound to rebut those 

entries through strong evidence otherwise Courts were bound to give solemn 

affirmation to entries in nikahnama. Petitioner has not produced any cogent 

evidence in rebuttal of entry relating to dower amount in nikahnama, therefore, 

Judgment and decree of Appellate Court decreeing respondent, claim for down 

amount was un-exceptionable and was maintained in circumstances.  P.L.J.2000 

Lah. 872 = PLD 2000 Lah. 355. 

 

69. Court Fee payable in appeal against Judgment and decree of 

Family Court...Appellate Court can call upon appellant to make up deficiency in 

Court Fee in accordance with requirement of Art. 1, Sched. I, Court Fees Act, 

1870...Constitutional petition was, thus, not competent against decision of 

Appellate Court requiring appellant to make up deficiency of court fee. 1995 C 

L C 1168 

1991 MLD 1039; 1987 SCMR 1161 and AIR 1938 All. 82 ref. 
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70. Custody of minors - Modification of order passed earlier on 

compromise by Guardian Court - Mother of the minors was given custody and 

periodical meetings between the father and the minors were agreed to by the 

parties - Mother of the minors raised serious and shameful allegations against the 

father which pertained to the period of meeting with the minors-Guardian Court 

declined to modify the order passed earlier without making any inquiry into the 

matter and said decision of the Guardian Court was upheld by the Appellate 

Court - Plea raised by the father was that the Constitutional petition was not filed 

with clean hands - Validity - Finding with regard to truthfulness or otherwise of 

the allegations levelled by the mother of the minors in her guardianship 

application was not recorded by the Court and unless the same was recorded it 

could not be held that the mother of the minors had not approached the High 

Court with clean hands or she was not entitled to equitable relief in the matter - 

Orders passed by the two Courts below were set aside by the High Court in 

circumstances, PLD 2001 Kar. 371  

PLD 1967 SC 402; PLD 1970 Kar. 619; 1983 SCMR 606; 1985 SCMR 2066; 

PLD 1986 SC 14; 1989 MLD 3427; 1993 CLC 736 and PLD 1996 Kar. 174 ref. 

1993 CLC 736; PLD 1996 Kar. 174; 1998 MLD 1271; 1996 CLC 1603; AIR 

1936 Lah.1019; AIR 1930 Lah.250; AIR 1954 SC 82 and PLD 1963 Dacca 816 

distinguished. 

All Courts below found father to be entitled to custody of minors. Mother 

leaving adultrous life & asking for forgiveness. Whether right of Hizanat lost. 

Question of law and welfare of child. According, to Hassan Basri, right of mother 

custody does not stop if welfare of children is to remain in custody of mother. 

According to Kitab-al-Fiqah, Hizanat is lost when woman is adultrus, but if she 

has asked forgiveness, she will have right of custody. Both Courts below while 

nonsuiting petitioner on ground that she was prostitute have ignored most 

material and important aspect of this case that Mst. "R" married "B" and she was 

constrained to file writ petition against her mother contending that "B" had tried 

to rescue her from her sinful life, therefore, finding of Courts below are 

unsustainable. It is also established from evidence that minors were being 

maintained and educated by their mother and their educational certificate show 

that they were showing good results in institution. After marriage with "B" and 

after divorce with "S" and eventually she has married persons"" and according to 

her statement now she has offered her forgiveness from sinful life to God 

Almighty and she is never looking back to her past life and leading decent and 

respectful life, her children are being educated in good Institutions and they are 

enjoying fatherly love and affection from her husband. Courts below while 
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nonsuiting Mst. "R" was not. Justified as "B" was conscious about after effects of 

his marriage with Mst. "R". He being man could have pulled her out of sinful life 

giving her all protection and decencies of matrimonial life and providing his 

children healthy atmosphere quite aware from social set up. He is most un-

deserving person to be wali of minors and other relatives also stand disqualified 

to obtain custody of minors. Judgments and decree of both Courts below set aside 

minors shall remain in custody, direct  Supervision and control of mother as 

before.  P.L.J.2000 Lah. 2419 = 2000 MLD 1967. 

Respondent/father's application for lodgment of minor on Aitchison 

College as a boarder under his care and  Supervision was dismissed by Guardian 

Judge.  Subsequently however, respondent's application for review/ recall earlier 

order was accepted by Guardian Judge and he withdrew his earlier order directed 

that minor be admitted as a boarder in Aitchison College. Validity. Order 

regarding custody of.minor can be charged till the matter was finally determined, 

welfare of minor being of paramount consideration. Once order of custody had 

been passed by a Court of Competent Jurisdiction after full deliberation, same 

could not be review/changed as of right unless and until some material change 

had taken place i.e., where lady marrie's a stranger, in that eventuality any change 

can be made. Minor in response to direction of Court had appeared before Court 

and had categorically stated that at no cost he would like to go as a boarder tm 

Aitchison College, that be was getting his education in a good atmosphere from 

his present school by staying with his mother and maternal grand parents. Minor's 

version keeping in view his age of discretion and his intelligence which he had 

demonstrated in Court could not be brushed aside lightly. In case minor was 

lodged as a boarder in Aitchison College, he would be deprived of love and 

affection of his mother as well as maternal grand parents. Above all minor's 

younger sister for no fault of her own' would be deprived of the company of her 

only brother. Minor havinf got himself fully adjusted at his present institution, 

Court would not like to uproot him from there. Orders of lodgment of minor in 

Aitchison College as a boarder wa3 thus, declared to have been passed without 

lawful authority having no legal effect.  P.L.J.2000 Lah. 2305. 

 Whether mother has preferential right of Hizanat. Mother of minors, 

having contracted second marriage with person not related to minors within 

prohibited degrees has lost her right of Hizanat. Petition dismissed.  P.L.J.1998 

Lah. 146 = 1998 CLC 846. 

 Trial Court had declared mother of minors to be the guardian of their 

person and property. District Judge, however, declared minor's father to be the 

guardian of person and property of minors and directed that custody of minors be 
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handed over to him. Validity. Petitioner (mother) had annexed detailed list of 

cases which .had been registered against respondent and in which he has been 

convicted also. No rebuttal was placed on record from respondent's side that he 

was not involved, convicted and as not under trial in cases detailed in the list. 

Respondent did not mention in Court his income or his source of income. Neither 

any document regarding ownership of property was produced nor any other 

document showing that he had been deriving any income from said property was 

produced nor any proof that he was working anywhere was produced before 

Court. Petitioner, however, has placed on record certified copies of certificates 

from various educational institutions that she had been serving in those schools as 

a teacher and that at present she was teaching FauJi Foundation School. Petitioner 

had also placed on record certificate of tuition fee of minor children being paid by 

petitioner as also certificate showing balance of specified amount in her account 

in Habib Bank Ltd.. In addition to salary she has been giving tuition to students 

and earning hand some amount. Minor children have been admitted in best 

available schools, they are getting proper education and being looked after 

properly. Respondent in his statement before Court had -admitted that petitioner 

was graduate and has been serving in Fuji Foundation School and that Children 

were also studying in that school. Welfare of children being of fundamental 

importance, preference should be given to their welfare. Respondent although is 

natural guardian of minors yet his right was  Subordinate to welfare of minors. 

Evidence on record would  Suggest that minors were being well-educated and 

looked after by petitioner mother who had been  Supporting them since their birth 

while respondent had not spent a penny on them. Nothing on record was brought 

to indicate that petitioner was a woman of bad character. On the contrary she was 

graduate and teacher in a school of good standard and leading respectable life, 

welfare of minors, therefore, lies with petitioner (mother) and she was, thus, 

entitled to their custody.  P.L.J.2000 Pesh. 175 = PLD 2000 Pesh. 23. 

 During appeal an application to produce additional evidence was filed 

which was dismissed. Writ against. In a writ petition, no interference is called for, 

unless it can be shown that order passed by lower Court  Suffered from some 

Jurisdictional defect. Evidence brought by parties on record was  Sufficient 

enough to enable lower court to decide fate of application. Evidence sought to be 

produced was admittedly an additional evidence which cannot be produced as a 

matter of right. Both parties had already executed their rights to produce their 

respective evidence. If the Court feels in-capacitated for lack of  Sufficient 

evidence to enable it to effectually dispose of controversy before it, it can permit 

any of parties to produce additional evidence, whereas in present case it is 
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petitioner who is insisting to produce additional evidence. Npt being requirement 

of court,. additional evidence cannot be allowed. Appellate court has committed 

no illegality by refusing application. P.L.J.1999 Lah. 938. 

 Whether personal law will override welfare of child which is question of 

fact and is of paramount consideration. It is true that father has preferential right 

under personal Law to get custody of male child after period of Hizanat is over. 

But, it is also accepted and being persistently followed on basis of numerous 

findings of  Superior courts that welfare of minor is always paramount 

consideration while determining question of custody. Personal Law is not to be 

allowed blindly or in automatic fashion, but has to be decided objectively. 

Guardian Judge has to see as to where welfare of child is paramount 

consideration while deciding about custody of child which deeply concerns 

character building and his future prospects. Both courts below have rightly 

determined that welfare of child demands .that be should be left in care and 

custody of his mother till be reaches age of discretion. P.L.J.1998 Lah. 884 = 

1998 MLD 1003. 

 

71. Decree in  Suit for dissolution of marriage. Only point agitated and 

pressed into service was that Trial Court while announcing Judgment and decree 

did not comply with provisions of Section 12(1) of Family Courts Act, 1964 

whereby Family Court after close of evidence of both sides would make another 

effort to effect compromise re-conciliation between parties. Provisions of Section 

12(2) of the Act, however, postulate that if  Such compromise or conciliation was 

no possible, FamUy- Court would announce Judgment and give decree. Evidence 

on record showed that defendant had been residing in Europe and even 

writtenstatements was filed through his attorney.  Such fact indicated that 

defendant was not available in Pakistan at the time of post trial re-conciliation 

proceedings, therefore, there was no possibility of re-conciliation between parties 

and Trial Court rightly proceeded to announce Judgment and decree as per terms 

of Section 12(2) of the Act, Plaintiffs  Suit was, thus, correctly decreed by Trial 

Court.  P.L.J.1999 Lah. 481 = 1999 MLD 2192. 

 

72. Determination of place of ordinary residence of minor. Where 

father of minor was permanent resident of place "K" and the mother was also 

resident of same place, it could not be said that minor was ordinarily residing at 

place "H" with his paternal grandfather. Trial Court had dismissed application 

filed by mother on point without affording opportunities to both parties to adduce 

evidence on point of ordinary residence of minor, trial Court should have decided 
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question of Jurisdiction only, thereafter. Constitutional petition was dismissed 

and Trial Court was directed to decide question of ordinary residence of minur 

accordingly.   P.L.J.1999 Kar. 699 = 1999 CLC 1137. 

 

73. Dismissal of appeal for non-affixation of requisite Court 

fee."Provision of S. 19, Courts Fees Act, 1870 whereby in Province of N.W.F.P. 

Court-fee of one rupees is affixed on plaint before Family Court, specifically 

mentions word "plaint", therefore, memorandum of appeal woulcL be deemed to 

have been exclude from its operation. Memorandum of appeal?" would therefore, 

be liable to be affixed ad valorem Court-fee on  Subject-matter of dispute, as per 

terms of S. 7, Court Fees Act, 1870. Mode of valuation on memorandum of 

appeal for purpose of Court fee would be ten times the value of maintenance 

granted for period of one year.  Such valuation for purpose of Court fee amounted 

to Rs. 1,20,000/. -Petitioner was given time by First Appellate Court to affix 

Court-fee, which was not so affixed, therefore, appeal was rightly dismissed.  

P.L.J.2000 Pesh. 257. 

Petitioner's failure to make up deficiency in Court fee as per direction of 

Appellate Court resulting in rejection of his memo of appeal. Court fee, in terms 

of S. 19 of Family Courts Act 1964, to be paid on plaint filed before Family 

Court would be Rs. 15/- for any value of  Suit. Provision of S. 19 of Family 

Courts Act 1964, is however, not applicable to appeal arising out of decree 

passed by Judge Family Court. Court fee on memo of appeal is to be paid 

according to value of  Subject-matter of appeal in as much as, impugned amount 

under the decree determinable on the date of decree would be the value of  

Subject-matter of appeal. Where value of  Subject-matter of appeal exceed Rs. 

25.000/- then Court fee is to be paid in accordance with item I, Schedule 1 to 

Court Fees Act, 1870 of the value of  Subject matter to the maximum of Rs 

15,000/- . Amount payable under decree in question, which was  Subject matter 

of appeal being Rs. 52,150/-Court fee was to be paid on that amount. Appellant 

however, failed to pay Court fee according to,  Subject-matter of decree and 

appeal was dismissed. Counsel for respondent, however, had  Submitted that he 

had no objection if opportunity was granted to petitioner for making up 

deficiency in Court fee before Appellate Court and his appeal is decided on 

merits. Petitioner would, thus, make up deficiency in Court-fee within-one month 

from passing of High Court's order and his appeal would be decided on merit.  

P.L.J.2000 Lah. 1781. 
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74. Dissolution of marriage. Husband's nature was  Such that he had 

filed report with police, which dragged wife and her father, humiliated and 

insulted them. Wife would find it humanly impossible to live with  Such husband. 

Trial Court's decision in dissolving marriage was.'thus, Just and reasonable.  

P.L.J.1999 Kar. 124 = 1998 MLD 182 = 1972. 

 

75. Dissolution of marriage on ground of Khula. It is well settled that if 

conscience of Court is satisfied that it wiH not be possible for the spouses to live 

together as a faithful union within limits prescribed by God, they should be 

separated on ground of Khula. Petitioner has proved her aversion in plaint and 

evidence that she has developed hatred and disliking her heart against respondent 

and it is impossible for her to live with him as wife within limits prescribed by 

God and she is prepared to relinquish dower and other benefits. Petitioner's father 

has confirmed that respondent used to bring strangers in his house and compelled 

petitioner to lead immoral life. Islam prefers divorce to adultery and if a wife 

intends to get a divorce on ground of Khula, she may obtain a decree of 

dissolution by giving up her dower.   P.L.J.1996 Kar. 1115 = 1996 MLD 1527. 

Khula granted to wife by Trial Court. Right of Khula has been 

circumscribed by requirement of' Court being satisfied that spouses could not live 

within limits of Allah. Spouses admittedly had been living separately for about 19 

months before filing of  Suit. Evidence clearly indicated that wife had developed 

aversion to irretrievable extent and she was not prepared to live with the man as 

his wife. Husband had not provided any maintenance to her wife during entire 

period during which she had lived with Her parents. Conclusions drawn by 

Family Court culminating into grant of Khula' to wife could not be termed 

unlawful or without Jurisdiction so as to call for interference in exercise of 

powers under Art. 199 of the Constitution.  P.L.J.1997 Kar. 1001 = 1997 CLC 

985. 

Petitioner is not citizen of Pakistan, the Family Courts Act has no 

applicability and the  Suit for dissolution of marriage filed under the Act was not 

competent as section 5 of the Punjab Muslim Family Courts Act, 1964 provides 

that the Muslim Family Laws Ordinance, 1961 applies only to the Muslim 

Citizen of Pakistan and as  Such the Family Courts lacked Jurisdiction to try this  

Suit. There is nothing in the Punjab Family Courts Act, 1964 which confines its 

applicability only to Muslim Citizens of Pakistan. Muslim Family Laws 

Ordinance, 1961 and the Punjab Family Courts Act, 1964 are not only 

independent of each other but they operate in different fields and have different 

scope. Jurisdiction to try  Suit for dissolution of marriage is conferred upon 
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Family Courts by Punjab Family Courts Act, 1964 and is as  Such to be decided 

with reference to that Act which does not restrict it applicability only to citizens 

of Pakistan.  P.L.J.1997 Lah. 385 = 1996 CLC 1406. 

Constitutional Jurisdiction in matrimonial matters, would be exercised in 

only rare circumstances. Matrimonial relations involving delicate human relations 

could not be Judged on legal factors alone. Concept of social Justice rather than 

legal Justice should be advanced. Constitutional petition was not maintainable.   

P.L.J.1999 Kar. 124 = 1998 MLD 182 = 1972. 

 

76. Effectiveness of Talak :-- Petitioner divorced his wife and sent 

intimation to her as well as chairman Arbitration council. Petitioner failed to 

appear before chairman and paper consigned to record declaring Talak 

ineffective. Constitutional petition. Whether failure of petitioner to appear before 

chairman renders talak ineffective. After sending intimation to chairman 

regarding pronouncement of Talak husband ought to appear before Chairman to 

verify that he had pronounced Talak and sent notice to chairman. If once husband 

appears and verifies that he has sent notice of Talak and thereafter does not 

appear or nominate his representative for constituting Arbitration Council it 

would simply mean that he was not interested in reconciliation and Chairman 

would Issue certificate of effectiveness of Talak after expiry of 90 days. There is 

force in argument raised by learned A.A.G. that even if notice of Talak is not sent 

to wife, it does not effect its validity and that in  Such eventuality penalty 

provided u/s 7(2) of ordinance can result. In present case facts stated by petitioner 

have not been controverted and it can be safely held that petitioner had 

pronounced Talak thrice and put end to marital tie under Islamic Sharia; that he 

had sent notices to chairman and did not appear before him as he did not want 

reconciliation with his wife after pronouncement of Talak thrice; that he had  

Subsequently complied with provisions of Section-7 of ordinance and that 

chairman Arbitration council ought to have Issued certificate of effectiveness of 

Talak. Petition accepted and Chairman Arbitration Council directed to Issue 

certificate of effectiveness of Talak to petitioner in accordance with law.   

P.L.J.1999 Lah. 1449. 
Ineffectiveness of divorce in absence of a notice to chairman as envisaged 

by Section 7 of Ordinance, 1961 was against Injunctions of Islam. Said section is 

no more in the field as the same has been declared to be against Injunctions of 

Islam by Shariat Appellate Bench of  Supreme Court. Talaq wa^ validly given by 

respondent No. 2 on 9-6-1996 whensame was pronounced and period of Iddat 

expired on 9-9-1996, and Talaq was final on said date. Withdrawal of Talaq by 
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him on 21-10-1996 was inconsequential and ineffective. Petition accepted. 

Chairman -was directed to Issue necessary Talaq certificate to petitioner.   P.L.J. 

1998 Lah. 204 = 1998 MLD 486. 

Issuance of. Criminal case registered against Chairman Union Council by 

the order of Deputy Commissioner. Writ against. Chairman of Union Council is  

Subject to control and  Supervision of Government and  Subject to inspection by 

Project Manager. Petitioner Issued fictitious Talaqnama. Entire record was bogus. 

Neither Talaq was pronounced by husband (deceased) nor any Arbitration 

Council was constituted. Whole exercise has been taken up at instance of brothers 

of A (deceased/husband) who wanted to deprive Mst. W other right of 

inheritance. If in a case a Chairman prepares an absolutely false record to 

detriment of a party thensame can be looked into by inspecting officer and 

delinquent official cannot escape his criminal liability. Very serious 

consequences flow from is Suance of certificate. Not only wife would be 

deprived to receive her share inheritance but Issue out of wedlock would be 

rendered illegitimate. It also amounts to dishonour of departed soul of her 

husband. Respondent Deputy Commissioner has exercised his authority in aid of 

Justice and fair play and has rightly ordered for registration of case against 

petitioner u/Ss. 420, 466, 467 and 468 PPC.  P.L.J.1998 Lah. 1494 - 1999 CLC 

88. 

Petitioner divorced respondent and sent notice thereof to official 

respondent along with copy of divorce deed. Petitioner, however, allegedly 

withdrew notice of divorce before expiry of 90 days. Official respondent on 

expiry of 90 days from receipt of divorce deed, isaued divorce certificate to 

respondent. Petitioner challenging divorce certificate. Constitutional petition. 

Maintainability. Petitioner admittedly had sent notice of divorce to respondent 

(wife) and official respondent. Petitioners further claim that he had  Subsequently 

withdrawn notice of divorce before expiry of 90 days was disputed by both 

respondents. Factual controversy thus, existed between parties which required 

evidence, therefore, Constitutional petition was not proper remedy. Petitioner, 

however, has alternative remedy under provisions of Muslim Family Law 

Ordinance 1961, Constitutional petition, therefore, was not maintainable.  

P.L.J.2000 Lah. 1345. 

Withdrawal of notice of divorce by respondent. Permission of Arbitration 

Council to withdraw the same. Respondent's  Suit for declaration that divorce 

deed allegedly executed by him was out come of force, undue influence, fraud, 

misrepresentation and coercion, therefore, the same would not in any manner 

affect matrimonial life between the parties. Petitioner's challenge to withdrawal 
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of notice of divorce by respondent. Effect. Respondent has admittedly challenged 

divorce deed before competent Court, next date of hearing whereof, is 22.5.1999. 

Court can admittedly take notice of  Subsequent events in as much as, matter was 

pending adjudication before competent Court for adjudication qua divorce deed, 

that the same has been obtained from respondent by force, undue influence, fraud, 

misrepresentation and co-ercion. Question as to whether divorce was revocable or 

irrevocable or that the same was with mutual consent and accepted by parties as 

claimed by petitioner would be determined by Court where  Suit was pending for 

adjudication. Petitioner is well within his right to rebut the same by filing written 

statement in that  Suit or to file independent  Suit. Nature of controversy between 

parties to petition by itself for factual controversies, however, could not be 

resolved in Constitutional Jurisdiction of High Court.   P.L.J. 2000 Lah. 2191. 

 

77. Khullah :--Suit for dissolution of marriage by wife and for conjugal 

rights by husband.  Suit for wife decreed on ground of 'Khulla' instead of cruelty, 

or maintenance etc : while that of husband dismissed. Whether wife is bound to 

return consideration of marriage to husband. 'Khullah' is to be considered on its 

own merits. Even if wife is unable to prove grounds available for dissolution of 

marriage as contained in Muslim Marriage Act, 1939, marriage could be,' 

dissolved on Khullah on restoration of what she has received in consideration of 

marriage, in case court apprehends that parties would not observe limits of God. 

Plaintiff appellant has admitted in her statement that she received against her 

dower amount, one set of ornaments besides six bangles and one ring. Trial Court 

was Justified under law to dissolve marriage of parties directing plaintiff-

appellant to restore what she had received in consideration of marriage from her 

husband.  P.L.J.1998 Shariat Court (AJK) 21. 

 

78. Maintenance. Courts below granting maintenance to minor children 

with effect from specified date i.e. three years prior to filing of application for 

maintenance. Status.  Such order would not appear to  Suffer from any-legal 

infirmity. Father was, thus, liable to pay maintenance till the custody of minor.   

P.L.J.1997 Lah. 1538 = 1997 CLC 1592 ,       = 1997 Law Notes 355. 

Trial Court fixed maintenance of minor children at Rs. 2,000/- per month 

as past maintenance and Rs. 3.000/- for future maintenance. Appellate Court 

modified order of Trial Court to the extent of future maintenance fixing the same 

at Rs. 2.000/- instead of Rs. 3.000/- per month. Validity. Preponderance of 

evidence and circumstances would strongly  Suggest that view taken by 

Appellate Court in fixing quantum of maintenance at Rs. 2,000/- per month was 
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fair, Just, proper and reasonable. Petitioner had admittedly married another wife 

and has children from her, therefore, his version that his only in come was 

pension ofRs. 435/- per month could not be believed. Person having  Such 

meagre income/ means as  Suggested by him could not think of having another 

wife and children. No Justification was, thus pointed out to interfere in Judgment 

of Appellate Court below.   P.L.J.1999 Lah. 1751. 

Children in actual custody of mother notwithstanding order of Guardian 

Court to hand over custody to father. Maintenance. Children being in actual 

custody of mother were entitled to separate maintenance notwithstanding order of 

Guardian Court to hand over custody to father. Order of Guardian Court, thus, did 

not deprive children of their maintenance, allowance.   P.L.J.1997 Lah. 1538 = 

1997 CLC 1592 1997 Law Notes 355. 

 

79. Scope: District Judge admittedly possessed of necessary Jurisdiction 

and order passed by him at most may be wrong in law-Mere passing of a wrong 

order, held, cannot be termed as failure to exercise Jurisdiction-Petitioner, held 

further, cannot seek reversal of impugned order through invocation of writ 

Jurisdiction.- 1979CLC573 

Yusaf All v. Muhammad Javaid 1qbal Cheema P L D 1975 Lah. 1339 ; 

Muhammad Hussain Munir and others v. Sikandar and others P L D 1974 S C 

`139 and Raunaq All v. Chief Settlement Commissioner P L D 1975 S C 236 ref. 

 

80. Suit for dissolution of marriage. Defence of defendant. Striking off. 

Non appearance . and non  Submission of written statement. Cause for. 

Provisions of  Subsection (5) of section 9 are very clear. It is provided therein that 

if defendant fails to appear on date fixed by Family Court, the Family Court may 

proceed exparte. In proviso, it is given that if defendant appears on adjourned 

date of hearing or before  Such hearing and assigns good cause for his previous 

non appearance, he may, upon  Such terms as family court directs, be heard in 

answer to  Suit as if he had appeared on day fixed for his appearance. Mere fact 

that date was fixed for  Submission of written statement and list of witnesses, 

should not have carried away Judge to put an end to the right of defendant to  

Submit his written statement, Procedure adopted by Judge Family Court was not 

Justified in law and impugned order cannot  Sustain.  P.L.J.1997 Lah. 12 = 

1996MLD 1693. 
 

81. Suit for maintenance...Appeal against Judgments and decree of 

Family Court...Court Fee payable...Family Court granted decree for maintenance 
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at the rate of rupees one thousand per month in favour of plaintiff. wife including 

past maintenance as well. Appellate Court, on appeal against Judgment and 

decree of Family Court, directed appellant/husband to affix Court Fee on 

memorandum of appeal under S_7(2) of Court Fees Act, 1876, within specified 

period...Appellant husband having failed to pay Court Fee his appeal was 

dismissed. Court Fee of rupee one was to be affixed on plaint before Family 

Court under S.19 of West Pakistan Family Courts Act, 1964. in North-West 

Frontier Province. Section 19 of the said Act had specifically mentioned word 

"plaint" which would be deemed to have excluded memorandum of appeal.. 

Memorandum of appeal, in circumstances, would be liable to be affixed ad 

valorem Court Fee on  Subject-matter of dispute as provided by S.7 of Court Fees 

Act, 1870...Mode of valuation for purpose of Court Fee on memorandum of 

appeal would be ten times the value of maintenance granted for a period of one 

year...Value for purpose of Court Fee in the case amounted to 

Rs.1,20,000...Appellant/petitioner having failed to affix a required Court Fee 

within specified period, this appeal was rightly dismissed by Appellate Court 

below. 2000 C L C 1680 

1987 SCMR 1161 ref. 

 

82. Suit for recovery of dower. Whether an interim order which can be 

rectified in appeal can be challenged in writ Jurisdiction. In every statute, 

legislature reflects its own intention. In Family Courts Act, 1964 intention of 

legislature is not to demonstrating that she bona fidely is believed that appeal was 

not available and only remedy available was through writ petition- Petition 

disposed off.   P.L.J.1999 Lah. 346 = 1999 MLD 3090. 

Second marriage by husband in existence of first marriage without 

permission of first wife and Arbitration council. Wife's entitlement to claim 

deferred dower in  Such case, Where marriage was contracted in contravention of 

provision of S. 6(5) of Muslim Family Laws Ordinance, 1961, apart from penal 

offence and punishment prescribed for the same, husband was liable to pay 

immediately entire dower whether prompt or deferred to existing wife or wives 

and same was recoverable as arrear of land Rev.. Where husband seek, 

permission for second marriage in presence of first wife from Arbitration 

Council,  Such council at the conclusion of proceeding Issues certificate to 

husband but in present case respondent (husband) has not produced  Such 

certificate before Court. Perusal of Nikahnama of marriage of respondent with 

second wife also did not show that respondent contracted second marriage with 

permission of Arbitration council or with consent of petitioner. Classification of 
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dower as prompt and deferred has no legal sanction behind it except the general 

practice in Muslim Society for the convenience of parties, therefore, deferment of 

payment of dower for indefinite period with consent of wife was not prohibited. 

Where however, wife makes demand of its payment, husband being under 

obligation to make payment of the same cannot further defer the same on any 

excuse Provision of S. 6 (5) of Muslim Family Laws Ordinance, 1961 being not 

in conflict to Islam, it was mandatory for husband to pay entire amount of dower, 

whether prompt or deferred in case of entering into contract of second marriage in 

presence of first wife without permission. Decree passed by Family Court 

directing husband to pay dower to wife was restored while that of Appellate 

Court dismissing plaintiffs  Suit was declared to be illegal and of no consequence.  

P.L.J.2000 Lah. 1793 - 2000 CLC 1384. 
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83. Suit for recovery of dowery articles...Deficiency in court-fee. Suit 

for recovery of dowery articles by wife having been decreed, husband filed 

appeal against same which was dismissed on the ground that he had failed to 

make up deficiency in Court Fee as per direction of the Appellate 

Court...Contention of husband was that  Suit for recovery of dowery being 

included in Sched. of West Pakistan Family Courts Act, 1964, no Court Fee was 

required to be paid and Court Fee of R.15 having been affixed on plaint as well as 

on memo. of appeal no further Court Fee was required on memo. of 

appeal...Plaint was rightly stamped according to S.19 of West Pakistan Family 

Courts Act, 1964 and provisions of S.7(ii) of Court Fees Act, 1870, which were 

applicable to the plaint regarding maintenance and annuities etc. were not 

applicable to appeal arising out of decree passed by Family Court and Court Fee 

on memo. of appeal was to be paid according to the value of  Subject-matter of 

appeal determined on date of decree...Amount payable under decree which was  

Subject-matter of appeal, exceeded Rs.25,000, Court Fee was to be paid on 

decretal amount which was  Subject-matter of appeal...Husband having failed to 

make up deficiency in Court Fee as per direction of the Court his appeal was 

rightly dismissed...Husband had prayed that if he was granted time to make up 

deficiency in court-fee, he would make up the deficiency. Respondent having no 

objection if opportunity was granted to petitioner for making up deficiency in 

Court Fee and his appeal be decided on merits, order dismissing appeal was set 

aside and appeal before Appellate Court was deemed to be pending and husband 

was ordered to make up deficiency in specified period and to decide appeal on 

merits: 2001 C L C 54 

PLD 1996 Lah.436 ref. 

 

200. Transfer of High Court Judges: -- (1) The President may transfer a 

Judge of a High Court from one High Court to another High Court, but no Judge 

shall be so transferred except ' with his consent and after consultation by the 

President with the Chief Justice of Pakistan and the Chief Justices of both High 

Courts.  

Provided that such consent, or consultation with the Chief Justices of the 

High Courts, shah not be necessary if such transfer is for a period not exceeding  

[two years] at a time.  

Explanation.-In this Article, "Judge" does not include a Chief Justice  [but 

includes a Judge for the time being acting as Chief Justice of a High Court other 

than a Judge of the Supreme Court acting as such in pursuance of a request made 

under' paragraph (b) of Article 196. 
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(2) Where a Judge is so transferred or is appointed to an office other than 

the principal seat of the High Court, he shall, during the period for which he 

serves as a judge of the High Court to which he is transferred, or holds such other 

office, be entitled to such allowances and privileges, in addition to his salary, as 

the President may, by Order, determine. 

(3) If at any time it is necessary for any reason to increase temporarily the 

number of Judges of a High Court, the Chief Justice of that Court may require a 

Judge of any other High Court to attend sittings of the former High Court for such 

period as may be necessary and, while so attending the sittings of the High Court, 

the Judge shall have the same power and jurisdiction as a Judge of that High 

Court:  

Provided that a Judge shall not be so required except with his consent 

and the approval of the President and after consultation with the Chief Justice of 

Pakistan and the Chief Justice of the High Court of which he is a Judge.  

Explanation.- In this Article, "High Court" includes a Bench of a High 

Court.  

(4) A Judge of a High Court who does not accept transfer to another High 

Court under clause (1) shall be deemed to have retired from his office and, on 

such retirement, shall be entitled to receive a pension calculated on the basis of 

the length of his service as Judge and total service, if any, in the service of 

Pakistan. 

 

201. Decision of High Court binding on subordinate Courts: -- Subject 

to Article 189, any decision of a High Court shall, to the extent that it decides a 

question of law or is based upon or enunciates a principle of law, be binding on 

all courts subordinate to it.  

 

202. Rules of procedure: -- Subject to the Constitution and law, a High 

Court may make rules regulating the practice and procedure of the Court or of any 

court subordinate to it.  

 

203. High Court to superintend subordinate Courts: -- Each High 

Court shall supervise and control all courts subordinate to it.  

 

Court Decisions 

 Jurisdiction of High Court-Legality and vires of orders passed by Courts 

below directing payment of court-fees were challenged on the ground that 

provisions of Court Fees Act, 1870, requiring payment of court-fee on pleadings 
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in  Suit as also on memorandum of appeal having been declared to be against 

Injunctions of Islam by Federal Shariat Court in Mahmood-ur-Rehman Faisal's 

case PLD 1992 FSC 195(1), orders in question, were illegal and without 

Jurisdiction and the relevant law being un-Islamic had ceased to remain in force-

Validity-Effect of Judgment of Federal Shariat Court having been  Suspended by 

the Appellate Shariat Bench of  S.C .provisions of Court Fees Act, 1870, were 

still on the statute book-Orders passed by Courts below requiring payment of 

court-fee on  Suit and memorandum of appeal could not be deemed to be illegal 

and thus, could not be set aside in exercise of Constitutional Jurisdiction. 1994 M 

L D 1210 

Bashir and 3 others v. The State PLD 1991 SC 1145; Allah Dad v. Mukhtar and 

others 1992 SCMR 1273; Mirza Qamar Raza v. Mst. Tahira Begum and others 

PLD 1988 Kar.169; Allah Banda v. Mst. Khurshid Bibi 1990 CLC 1683; IJaz 

Haroon v. Inam Durrani PLD 1989 Kar. 304; Forbes v. Cochrane 107 ER 450; 

Sardar Ali v. Muhammad Ali and others PLD 1988 SC 287; Commissioner of 

Income Tax (Central), Kar. v. Messrs Fakir Cotton Ginning Ltd. PLD 1991 SC 

280 and HaJi Khurshid Ahmad v. Salabat Ali, A.D.J., Sahiwal 1992 CLC 2270 

ref.  

 High Court could transfer a matter (i)  Suo motu under section 24 CPC (ii) 

under section 151 CPC; and under Article 203 of Constitution of Pakistan.  

P.L.J.1996 Lah. 1169 = 1996 CLC 1427. 

Intention of law to confer  Suo motu powers fo revision on the High court 

is to ensure that the courts  Subordinate to it act strictly within the legal bounds 

and do not transgress their jurisdiction and the findings, sentence or orders, 

recorded or passed by them are just and legal, but nevertheless, in order to avoid 

any impression of arbitrariness in the exercise of this power the order of initiating  

Suo motu proceedings by the High Court should mention the ostensible error or 

irregularity in the orders or proceedings of the  Subordinate court There can be no 

cavil with the jurisdiction of the High court to initiate  Suo motu proceedings by 

is Suing notice to the petitioner, but so far as the reasons, justifying the is Suance 

of  Suo motu notice are concerned this court is of the opinion that, in view of the 

well-reasoned order of the learned special judge (Central) granting bail to the 

petitioner, there existed no circumstances justifying the  Suo motu action against 

the petitioner by the High Court  -  Petition converted into appeal and 

proceedings quashed. 2000 PSC (Crl.) SC (Pak) 450              

 

Repugnancy to Injunctions of Islam--High Court has no Jurisdiction to 

declare provisions of Court Fees Act, 1870 (a fiscal statute) as un-Islamic and 
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void which was the exclusive Jurisdiction of Federal Shariat Court. 1994 M L D 

1210 

Hakim Khan and 3 others v. Government of Pakistan and others PLD 1992 SC 

595; Messrs Mumtaz Industries v. Industrial Development Bank of Pakistan 

through Manager and another 1991 MLD 863; Mas Su and 27 others v. United 

Bank Limited and another 1990 MLD 2304; Commissioner of Income Tax 

(Central), Kar. v. Messrs Fakir Cotton Ginning and Pressing Industries Limited, 

Gambat and another PLD 1991 SC 280; Allah Dad v. Mukhtar and others 1992 

SCMR 1273 and Mirza Daud Beg v. Additional District Judge 1987 SCMR 1161 

ref. 

 Repugnancy to injunctions of Islam. Plea that "Ribbah" being against 

injunctions of Islam, plaintiffs  Suit could not have been decreed with interest  

Such plea would merit dismissal simply on the ground that in view of Art. 203-G 

of the Constitution, High Court has got not Jurisdiction to dilate upon question of 

"Ribbah' and that Judgment of Federal Shariat could PLD 1992 F. S.C . 445 

relied upon by appellant was pending before  S.C .operation whereof was in 

abeyance. Trial Court was thus, well within its rights to impose interest qua 

amount in question. Appellant having failed to point out any infirmity committed 

by Courts below as also misreading or non-reading being non apparent on face of 

record. High Court having limited Jurisdiction in terms of S. 100 C.P.C. could not 

disturb findings recorded by those Courts.  P.L.J.2000 Lah. 1370. 

 

 

 

Chapter 3A 

FEDERAL SHARIAT COURT 
 

203-A. Provisions of Chapter to override other provisions of 

Constitution: -- The provisions or this Chapter shall have effect notwithstanding 

anything contained in the Constitution.  

 

203-B.  Definitions: --  In this Chapter, unless there is anything 

repugnant in the subject or context  

[(a) "Chief Justice" means, Chief Justice of the Court;]  

(b) "Court" means the Federal Shariat Court constituted in pursuance of 

Article 203C;  

[(bb) "judge" means judge of the Court;]  
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(c) "law" includes any custom or usage having the force of law but does 

not include the Constitution, Muslim Personal Law, any law relating to the 

procedure of any Court or tribunal or, until the expiration of [ten] years from the 

commencement of this Chapter, any fiscal law or any law relating to the levy and 

collection of taxes and fees or banking or insurance practice and procedure; and  

 

203-C. The Federal Shariat Court: --  (1) There shall be constituted for 

the purposes of this Chapter a court to be called the Federal Shariat Court.  

[(2) The Court shall consist of not more than eight Muslim [Judges], 

including the [Chief Justice], to be appointed by the President.]  

[(3) The Chief Justice shall be a person who is, or has been, or is qualified, 

to be, a Judge of the Supreme Court or who is or has been a permanent Judge of a 

High Court.  

(3A) Of the Judges not more than four shall be persons each one of whom 

is, or has been, or is qualified to be, a Judge of a High Court and not more than 

three shall be ulema who are well- versed in Islamic law.]  

(4) The [Chief Justice] and a [Judge] shall hold office for a period not 

exceeding three years, but may be appointed for such further term or terms as the 

President may determine:  

Provided that a Judge of a High Court shall not be appointed to be a Judge for a 

period exceeding [two years] except with his consent and [, except where the 

Judge is, himself the Chief Justice,] after consultation by the President with the 

Chief Justice of the High Court.  

[(4A) The [Chief Justice], if he is not a Judge of the Supreme Court, and a 

[Judge] who is not a Judge of a High Court, may, by writing under his hand 

addressed to the President, resign his office.]  

[(4B) The President may, at any time, by order in writing,  

(a) modify the term of appointment of a Judge;  

(b) assign to a Judge any other office; and  

(c) require a Judge to perform such other functions as the 

President may deem fit; and pass such other order as he 

may consider appropriate.  

Explanation: In this clause and clause (4C), "Judge" includes 

Chief Justice.  

(4C) While he is performing the functions which he is required under 

clause (4B) to perform or holding any other office assigned to him under that 

clause, a Judge shall be entitled to the same salary, allowances and privileges as 

are admissible to the Chief Justice or, as the case may be, Judge of the Court.]  
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(5) A Judge of a High Court who does not accept appointment as a [Judge] 

shall be deemed to have retired from his office and, on such retirement, shall be 

entitled to receive a pension calculated on the basis of the length of his service as 

Judge and total service, if any, in the service of Pakistan.  

(6) The Principal seat of the Court shall be at Islamabad, but Court may 

from time to time sit in such other places in Pakistan as the [Chief Justice] may, 

with the approval of the President, appoint.  

(7) Before entering upon office, the [Chief Justice] and a [Judge] shall 

make before the President or a person nominated by him oath in the form set out 

in the Third Schedule.  

(8) At any time when the [Chief Justice] or a [Judge] is absent or is unable 

to perform the functions of his office the President shall appoint another person 

qualified for the purpose to act as [Chief Justice] or, as the case may be, [Judge].  

(9) A [Chief Justice] who is not a Judge of the Supreme Court shall be 

entitled to the same [remuneration], allowances and privileges as are admissible to 

a Judge of the Supreme Court and a [Judge] who is not a Judge of a High Court 

shall be entitled to the same [remuneration], allowances and privileges as are 

admissible to a Judge of a High Court .  

Provided that where a Judge is already drawing a pension for any other 

post in the service of Pakistan, the amount of such pension shall be deducted from 

the pension admissible under this clause.] 

 

203-CC. Omitted 

 

203-D. Powers, jurisdiction and functions of the Court: -- (1) The 

Court may, [either of its own motion or] on the petition of a citizen of Pakistan or 

the Federal Government or a Provincial Government, examine and decide the 

question whether or not any law or provision of law is repugnant to the 

injunctions of Islam, as laid down in the Holy Quran and Sunnah of the Holy 

Prophet, hereinafter referred to as the Injunctions of Islam.  

[(1A) Where the Court takes up the examination of any law or provision 

of law under clause (1) and such law or provision of law appears to it to be 

repugnant to the Injunctions of Islam, the Court shall cause to be given to the 

Federal Government in the case of a law with respect to a matter in the Federal 

Legislative List or the Concurrent Legislative List, or to the Provincial 

Government in the case of a law with respect to a matter not enumerated in either 

of those Lists, a notice specifying the particular provisions that appear to it to be 
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so repugnant, and afford to such Government adequate opportunity to have its 

point of view placed before the Court.]  

(2) If the Court decides that any law or provision of law is repugnant to 

the Injunctions of Islam, it shall set out in its decision:  

(a) the reasons for its holding that opinion; and  

(b) the extent to which such law or provision is so repugnant; and 

specify the day on which the decision shall take effect.  

[Provided that no such decision shall be deemed to take 

effect before the expiration of the period within which an 

appeal therefrom may be preferred to the Supreme Court 

or, where an appeal has been so preferred, before the 

disposal of such appeal.]  

(3) If any law or provision of law is held by the Court to be repugnant to 

the Injunctions of Islam,  

(a) the President in the case of a law with respect to a matter in 

the Federal Legislative List or the Concurrent Legislative 

List, or the Governor in the case of a law with respect to a 

matter not enumerated in either of those Lists, shall take 

steps to amend the law so as to bring such law or provision 

into conformity with the Injunctions of Islam; and  

(b) such law or provision shall, to the extent to which it is held 

to be so repugnant, cease to have effect on the day on 

which the decision of the Court takes effect.  

 

[203-DD. Revisional and other jurisdiction of the Court: -- (1) The 

Court may call for and examine the record of any case decided by any criminal 

court under any law relating to the enforcement of Hudood for the purpose of 

satisfying itself as to the correctness, legality or propriety of any finding, sentence 

or order recorded or passed by, and as to the regularity of any proceedings of, 

such court and may, when calling for such record, direct that the execution of any 

sentence be suspended and, if the accused is in confinement, that he be released 

on bail or on his own bond pending the examination of the record.  

(2) In any case the record of which has been called for by the Court, the 

Court may pass such order as it may deem fit and may enhance the sentence:  

Provided that nothing in this Article shall be deemed to authorize the 

Court to convert a finding of acquittal into one of conviction and no order under 

this Article shall be made to the prejudice of the accused unless he has had an 

opportunity of being heard in his own defence.  
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(3) The Court shall have such other jurisdiction as may be conferred on it 

by or under any law.  

 

203-E Powers and procedure of the Court: -- (1) For the purposes of the 

performance of its functions, the Court shall have the powers of a civil court 

trying a suit under the Code of Civil Procedure, 1908 (Act V of 1908), in respect 

of the following matters, namely:  

(a) summoning and enforcing the attendance of any person and 

examining him on oath;  

(b) requiring the discovery and production of any document;  

(c) receiving evidence on affidavits; and  

(d) issuing commissions for the examination of witnesses or 

documents.  

(2) The Court shall have power to conduct its proceedings and regulate its 

procedure in all respects as it deems fit.  

(3) The Court shall have the power of a High Court to punish its own 

contempt.  

(4) A party to any proceedings before the Court under clause (1) of Article 

203D may be represented by a legal practitioner who is a Muslim and has been 

enrolled as an advocate of a High Court for a period of not less than five years or 

as an advocate of the Supreme Court or by a jurisconsult selected by the party 

from out of a panel of jurisconsults maintained by the Court for the purpose.  

(5) For being eligible to have his name borne on the panel of jurisconsults 

referred to in clause (4), a person shall be an Aalim who, in the opinion of the 

Court, is well- versed in Shariat.  

(6) A legal practitioner or jurisconsult representing a party before the 

Court shall not plead for the party but shall state, expound and interpret the 

Injunctions of Islam relevant to the proceedings so far as may be known to him 

and submit to the Court a written statement of his interpretation of such 

Injunctions of Islam.  

(7) The Court may invite any person in Pakistan or abroad whom the 

Court considers to be well-versed in Islamic law to appear before it and render 

such assistance as may be required of him.  

(8) No court- fee shall be payable in respect of any petition or application 

made to the Court under [Article 203D.]  

(9) The Court shall have power to review any decision given or order 

made by it.  
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203-F. Appeal to Supreme Court: -- (1) Any party to any proceedings 

before the Court under Article 203D aggrieved by the final decision of the Court 

in such proceedings may, within sixty days of such decision, prefer an appeal to 

the Supreme Court.  

[Provided that an appeal on behalf of the Federation or of a Province may 

be preferred within six months of such decision.]  

(2) The provisions of clauses (2) and (3) of Article 203D and clauses (4) to 

(8) of Article 203E shall apply to and in relation to the Supreme Court as if 

reference in those provisions to Court were a reference to the Supreme Court.  

[(2A) An appeal shall lie to the Supreme Court from any judgment, final 

order or sentence of the Federal Shariat Court-  

(a) if the Federal Shariat Court has on appeal reversed an order 

of acquittal of an accused person and sentenced him to 

death or imprisonment for life or imprisonment for a term 

exceeding fourteen years; or, on revision, has enhanced a 

sentence as aforesaid; or  

(b) if the Federal Shariat Court has imposed any punishment 

on any person for contempt of the Court.  

(2B) An appeal to the Supreme Court from a judgment, decision, order or 

sentence of the Federal Shariat Court in a case to which the preceding clauses do 

not apply shall lie only if the Supreme Court grants leave to appeal.]  

[(3) For the purpose of the exercise of the jurisdiction conferred by this 

Article, there shall be constituted in the Supreme Court a Bench to be called the 

Shariat Appellate Bench and consisting of,  

(a) three Muslim Judges of the Supreme Court; and  

(b) not more than two Ulema to be appointed by the President 

to attend sittings of the Bench as ad- hoc members thereof 

from amongst the Judges of the Federal Shariat Court or 

from out of a panel of Ulema to he drawn up by the 

President in consultation with the Chief Justice.  

(4) A person appointed under paragraph (b) of clause (3) shall hold office 

for such period as the President may determine.  

(5) Reference in clauses (1) and (2) to Supreme Court shall be construed 

as a reference to the Shariat Appellate Bench.  

(6) While attending sittings of the Shariat Appellate Bench, a person 

appointed under paragraph (b) of clause (3) shall have the same power and 

jurisdiction, and be entitled to the same privileges, as a Judge of the Supreme 

Court and be paid such allowances as the President may determine.]  
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203-G. Bar of jurisdiction: -- Save as provided in Article 203F, no court 

or tribunal, including the Supreme Court and a High Court, shall entertain any 

proceeding or exercise any power or jurisdiction in respect of any matter within 

the power or jurisdiction of the Court.  

 

[203-GG. Decision of Court binding on High Court and Courts 

subordinate to it: -- Subject to Article 203D and 203F, any decision of the Court 

in the exercise of its jurisdiction under this Chapter shall be binding on a High 

Court and on all courts subordinate to a High Court.]  

 

203-H. Pending proceedings to continue, etc.: -- (l) Subject to clause (2) 

nothing in this Chapter shall be deemed to require any proceedings pending in any 

court or tribunal immediately before the commencement of this Chapter or 

initiated after such commencement, to be adjourned or stayed by reason only of a 

petition having been made to the Court for a decision as to whether or not a law or 

provision of law relevant to the decision of the point in issue in such proceedings 

is repugnant to the Injunctions of Islam; and all such proceedings shall continue, 

and the point in issue therein shall be decided, in accordance with the law for the 

time being in force.  

(2) All proceedings under clause (1) of Article 203B of the Constitution 

that may be pending before any High Court immediately before the 

commencement of this Chapter shall stand transferred to the Court and shall be 

dealt with by the Court from the stage from which they are so transferred.  

(3) Neither the Court nor the Supreme Court shall in the exercise of its 

jurisdiction under this Chapter have power to grant an injunction or make any 

interim order in relation to any proceedings pending in any other court or tribunal.  

 

 203-I. Administrative arrangements, etc.: -- Omitted 
 

203-J. Power to make rules: -- (1) The Court may, by notification in the 

official Gazette, make rules for carrying out the purposes of this Chapter.  

(2) In particular, and without prejudice to the generality of the foregoing 

power, such rules may make provision in respect of all or any of the following 

matters, namely: -  

(a) the scale of payment of honorarium to be made to 

jurisconsults, experts and witnesses summoned by the 

Court to defray the expenses, if any, incurred by them in 
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attending for the purposes of the proceedings before the 

Court;  

(b) the form of oath to be made by a jurisconsult, expert or 

witness appearing before the Court.  

[(c) the powers and functions of the Court being exercised or 

performed by Benches consisting of one or more members 

constituted by the Chief Justices;  

(d) the decision of the Court being expressed in terms of the 

opinion of the majority of its members or, as the case may 

be, of the members constituting a Bench; and  

(e) the decision of cases in which the members constituting a 

Bench are equally divided in their opinion.]  

(3) Until rules are made under clause (1), the Shariat Benches of Superior 

Courts Rules, 1979, shall, with the necessary modifications and so far as they are 

not inconsistent with the provisions of this Chapter, continue in force.]  

 

 

 

 

Chapter 4 

General Provisions Relating to The Judicature 
 

[204. Contempt of Court: -- (1) In this Article, "Court" means the 

Supreme Court or a High Court.  

(2) A Court shall have power to punish any person who,  

(a) abuses, interferes with or obstructs the process of the Court 

in any way or disobeys any order of the Court;  

(b) scandalizes the Court or otherwise does anything which 

tends to bring the Court or a Judge of the Court into hatred, 

ridicule or contempt;  

(c) does anything which tends to prejudice the determination of 

a matter pending before the Court; or  

(d) does any other thing which, by law, constitutes contempt of 

the Court.  

(3) The exercise of the power conferred on a Court by this Article may be 

regulated by law and, subject to law, by rules made by the Court.]  
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Court Decisions 

Contempt of court - Words and expressions used by accused persons ex - 

facie fell within the definition of contempt  -  Accused expressions of they could 

show that their utterances or comments/expressions fell within proviso(i) to S. 3 

of contempt of court Act, 1976  -  If accused persons could show that their 

expressions, words and comments/utterances were made in good faith in the 

public interest and in temperate language, court could hold that accused had 

committed no contempt. PLD 1999 Lah . 156 

 

Petition for initiating contempt of court proceedings  -  Allegation 

against the accused (Advocate - General) was that he, while arguing a writ 

petition on behalf of the respondents, offered in the open court and within the 

hearing of the judges of the presence of lawyers and general litigants, a  Sum of 

Rs, 30, 000 as an inducement/bribe to the counsel for the petitioners as quid pro 

quo for withdrawal of the writ petition  -  Alleged offence of contempt of court by 

offering money by the respondent to the applicant in the circumstances did not 

fall in any of the categories of the contempt of court  -  Allegedly by  Such an act 

of the respondent , the proceedings/administration of justice were interfered with, 

but the record of the said writ petition did not  Support  Such the said writ 

petition did not  Support  Such allegation as it did not reflect any thing to this 

effect and the Bench did not deem it offending for the reason that it did and tend 

to lower the for the reason that it did and tend to lower the authority of the court 

or to scandalize the authority Bench with regard to its dispensation of justice  -  

intention of the respondent had also to be seen whether the offer was made with 

any men’s rea or it was made in a lighter mood Since the Bench before whom the 

incident took place had not observed any thing or taken notice thereof in their 

judgment regarding any interference or obstruction or interruption to prejudice 

the alleged offer did not seem to be design with mal fides to constitute an offence 

amounting to contempt of court  -  Matter of contempt was essentially between 

the court and not between two advocates appearing against each other  -  petition 

for initiating contempt proceedings against the advocate-General was 

consequential dismissed. PLD 1999 Pesh. 61 

 

Writ petition against transfer order  -  Dismissal as withdrawn Second 

writ petition for same relief  -  Interim relief granted by other judge due to wrong 

number of earlier petition given in certificate by counsel  -  Report against  -  

Contempt proceedings against respondents Second petition was filed only after 

four days of withdrawal of earlier petition by same counsel (respondent)  -  He 
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intentionally and wilfully  Suppressed correct number of earlier petition  -  This 

practice, albeit illegal, if not checked will lead to erosion of judicial authority   -  

Respondent did not act within framework of ethics of profession and committed 

acts which clearly fall within ambit of contempt of court  -  But taking into 

consideration rule of hearth relationship between Bench and Bar as well as 

standing of  respondent in present profession, lesser penalty of reprimand was 

awarded  -  orders accordingly. PLJ 1999 Cr. C 1642 = PLD 2000 Lah. 901 

 

Contempt  -  Charge  -  Criticizing the government over appointment of  

new judges to the  Superior courts  -  the main question being whether the said 

respondent honestly believed in what he said or the criticism was tained with 

malice  -  Held that: Unless the malice was clearly spelt out from the said 

utterances the same could not fall within the mischief of Art. 204 of the 

Constitution  -  Further Held: that Even judicial acts of judges were not above 

criticism provided that the criticism was in good fait  Such was held to be the 

Ordinary right of the members of the public   -  only when  Such right was 

exercised in pursuance of improper motive or  malice or in an attempt to impede 

the course of administration of justices the same would attract penal provision of 

law of contempt of court   -  Further Held: That the statements made by 

respondent failed to make out a prima facie case against him   -  Even other wise 

if still action against respondent was taken for contempt the same was bound to 

receive wide publicity in the press and the same could cause considerable 

embarrassment to the judges  -  In case the object behind the said  Such 

appointments then the object would be achieved If any  Such action was taken 

against the respondent  - KLR 1995 Cr. C 209 

 

Unconditional apologies   -  Respondents have admitted their guilt and 

have tendered their un - conditional apologies  -  Nevertheless, it is crystal - clear 

that this court was maligned, and the contempt committed by respondents was 

well - Planned and of grossest wilful misdemeanor  -  Respondents even did use 

the god Almighty for their nefarious purpose  -  Not even that, one of the 

respondents addressed a press conference - On the above strength, this court has 

no difficulty in concluding that respondents had committed the vilest contempt  -  

They had tried to use house of God Almighty  -  Their unconditional apologies 

are not adequate to meet the damages they had done - Road to mobocracy leads to 

violence and then after  Substitution of private vengeance in place of an 

organized administration of justice  -  This ultimately results into the anarchy   -  

on these facts, this court is not inclined to accept their unconditional apologies   -  
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Plea of respondents can be legitimately considered in the matter of inflicting 

punishment upon them  -  Appellants tendered their unconditional apologies  -  

Taking the circumstances into consideration court was inclined to impose the 

lesser sentence  -  Each of the respondents is accordingly convicted u/s 4. 

contempt of courts Act, 1976 and is sentenced to  Suffer imprisonment till the 

rising of the court plus fine of Rs. 20,000/- each, or undergo 7 days imprisonment 

. 2000 P.Cr.L.J 933 

 

Purpose :-- Purpose of contempt proceedings was not to wreck 

vengeance, but to vindicate honor of court so as to keep public confidence on  

Superior courts undiminished and to keep function of justice free from pollution 

and obstruction  -  unconditional apology was not a defence in charge of 

contemner could not claim acquittal or discharge of notice of contempt as a 

matter of right on the strength of unqualified apology and  Such apology would 

not ipso facto purge the offence. 2000 P.Cr.L.J 1016 

 

Habeas corpus proceedings - conducted by bailiff in habeas corpus 

proceedings, had depicted extreme highhandedness towards bailiff of court and 

resorted to threats as well as intimidatory behaviour to bailiff during habeas 

corpus proceedings Said police official practically and physically detained bailiff 

for four hours in reporting room of police station and also passed certain 

derogatory remarks towards the court during raid conducted by bailiff  -  Police 

official did not contest show cause notice Issued to him, but asked for 

unconditional apology and put himself at mercy of court with explanation that he 

had thirty nine years’ police service to his credit  -  Official had acted in a manner 

which amounted to bringing authority of court into disrespect and disrepute and 

obstructing process of the court  -  Bailiff when deputed to recover a detenu  

exercising powers under S. 491, Cr. P. C.  or under Art 199 of constitution of 

Pakistan 1973) acted as a representative of High court  -  Contempt of court 

committed by police official could not be treated lightly despite his long service 

of thirty-nine years Said official after  Such a longs service should have been 

more careful instead of what he had matter sentenced the official to one month 

and a fine of  Rs. 5,000. 2000 P.Cr.L.J 1016 

 

205. Remuneration, etc., of Judges: --  The remuneration and other 

terms and conditions of service of a Judge of the Supreme Court or of a High 

Court shall be as provided in the Fifth Schedule.  
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[206. Resignation: -- (1)] A Judge of the Supreme Court or a High Court 

may resign his office by writing under his hand addressed to the President.  

[(2) A Judge of a High Court who does not accept appointment as a Judge 

of the Supreme Court shall be deemed to have retired from his office and, on such 

retirement, shall be entitled to receive a pension calculated on the basis of the 

length of his service as Judge and total service, if any, in the service of Pakistan.]  

 

207. Judge not to hold office of profit, etc-: -- (1) A Judge of the 

Supreme Court or of a High Court shall not,  

(a) hold any other office of profit in the service of Pakistan if 

his remuneration is thereby increased; or  

(b) occupy any other position carrying the right to 

remuneration for the rendering of services.  

(2) A person who has held office as a Judge of the Supreme Court or of a 

High Court shall not hold any office of profit in the service of Pakistan, not being 

a judicial or quasi-judicial office or the office of Chief Election Commissioner or 

of Chairman or member of a law commission or of Chairman or member of the 

Council of Islamic Ideology, before the expiration of two years after he has 

ceased to hold that office.  

(3) A person who has held office as a permanent Judge,  

(a) of the Supreme Court, shall not plead or act in any Court or 

before any authority in Pakistan;  

(b) of a High Court, shall not plead or act in any Court or 

before any authority within its jurisdiction; and  

(c) of the High Court of West Pakistan as it existed 

immediately before the coming into force of the Province 

of West Pakistan (Dissolution) Order, 1970, shall not plead 

or act in any Court or before any authority within the 

jurisdiction of the principal seat of that High Court or, as 

the case may be, the Permanent Bench of that High Court 

to which he was assigned.  

 

208. Officers and servants of Courts: -- The Supreme Court [and the 

Federal Shariat Court], with the approval of the President and a High Court, with 

the approval of the Governor concerned, may make rules providing for the 

appointment by the Court of officers and servants of the Court and for their terms 

and conditions of employment.  
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209. Supreme Judicial Council: -- (1) There shall be a Supreme Judicial 

Council of Pakistan, in this Chapter referred to as the Council.  

(2) The Council shall consist of,  

(a) the Chief Justice of Pakistan;  

(b) the two next most senior Judges of the Supreme Court; and  

(c) the two most senior Chief Justices of High Courts.  

Explanation : --For the purpose of this clause, the inter se 

seniority of the Chief Justices of the High Courts shall be 

determined with reference to their dates of appointment as 

Chief Justice [otherwise than as acting Chief Justice], and 

in case the dates of such appointment are the same, with 

reference to their dates of appointment as Judges of any of 

the High Courts.  

(3) If at any time the Council is inquiring into the capacity or conduct of a 

Judge who is a member of the Council, or a member of the Council is absent or is 

unable to act due to illness or any other cause, then  

(a) if such member is a Judge of the Supreme Court, the Judge 

of the Supreme Court who is next in seniority below the 

Judges referred to in paragraph (b) of clause (2), and  

(b) if such member is the Chief Justice of a High Court; the 

Chief Justice of another High Court who is next in seniority 

amongst the Chief Justices of the remaining High Courts, 

shall act as a member of the Council in his place.  

(4) If, upon any matter inquired into by the Council, there is a difference 

of opinion amongst its members, the opinion of the majority shall prevail, and the 

report of the Council to the President shall be expressed in terms of the view of 

the majority.  

(5) If, on information [from any source, the Council or] the President is of 

the opinion that a Judge of the Supreme Court or of a High Court,  

(a) may be incapable of properly performing the duties of his 

office by reason of physical or mental incapacity; or  

(b) may have been guilty of misconduct, the President shall 

direct the Council to [or the Council may, on its own 

motion,] inquire into the matter.  

(6) If, after inquiring into the matter, the Council reports to the President 

that it is of the opinion,  

(a) that the Judge is incapable of performing the duties of his 

office or has been guilty of misconduct, and  
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(b) that he should be removed from office, the President may 

remove the Judge from office.  

(7) A Judge of the Supreme Court or of a High Court shall not be removed 

from office except as provided by this Article.  

(8) The Council shall issue a code of conduct to be observed by Judges of 

the Supreme Court and of the High Courts.  

 

210. Power of Council to enforce attendance of persons, etc.: -- (1) For 

the purpose of inquiring into any matter, the Council shall have the same power as 

the Supreme Court has to issue directions or orders for securing the attendance of 

any person or the discovery or production of any document; and any such 

direction or order shall be enforceable as if it had been issued by the Supreme 

Court.  

(2) The provisions of Article 204 shall apply to the Council as they apply 

to the Supreme Court and a High Court.  

 

211. Bar of jurisdiction: -- The proceedings before the Council, its report 

to the President and the removal of a Judge under clause (6) of Article 209 shall 

not be called in question in any court.  

 

212. Administrative Courts and Tribunals: -- (1) Notwithstanding 

anything hereinbefore contained, the appropriate Legislature may by Act [provide 

for the establishment of] one or more Administrative Courts or Tribunals to 

exercise exclusive jurisdiction in respect of  

(a) matters relating to the terms and conditions of persons 

[who are or have been] in the service of Pakistan, including 

disciplinary matters;  

(b) matters relating to claims arising from tortious acts of 

Government, or any person in the service of Pakistan, or of 

any local or other authority empowered by law to levy any 

tax or cess and any servant of such authority acting in the 

discharge of his duties as such servant; or  

(c) matters relating to the acquisition, administration and 

disposal of any property which is deemed to be enemy 

property under any law.  

(2) Notwithstanding anything hereinbefore contained, where any 

Administrative Court or Tribunal is established under clause (1), no other court 

shall grant an injunction, make any order or entertain any proceedings in respect 
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of any matter to which the jurisdiction of such Administrative Court or Tribunal 

extends [and all proceedings in respect of any such matter which may be pending 

before such other court immediately before the establishment of the 

Administrative Court or Tribunal [other than an appeal pending before the 

Supreme Court,] shall abate on such establishment]:  

Provided that the provisions of this clause shall not apply to an Administrative 

Court or Tribunal established under an Act of a Provincial Assembly unless, at the 

request of that Assembly made in the form of a resolution, [Majlis-e-Shoora 

(Parliament)] by law extends the provisions to such a Court or Tribunal.  

(3) An appeal to the Supreme Court from a judgment, decree, order or 

sentence of an Administrative Court or Tribunal shall lie only if the Supreme 

Court, being satisfied that the case involves a substantial question of law of public 

importance, grants leave to appeal.  

 

Court Decisions 

Constitutional petition filed by civil servant against his repatriation to 

his parent department--Matter relating to terms and conditions of person who is 

or has been in the service of Pakistan has to be adjudged by no other Court except 

the Administrative Court, or Tribunal created under Art. 212 of the Constitution 

of Pakistan which envisages that no other Court would adjudicate in respect of 

matters to which Jurisdiction of Administrative Court or Tribunal extends-

Petitioner was admittedly civil servant when he went on deputation to borrowing 

department till the time he claimed to have been absorbed in that (borrowing) 

Department-Petitioner's case would, thus, fall under the category of these officers 

who had been in the service of Pakistan-Point of adjudication in Constitutional 

petition was whether or not petitioner lawfully stood permanently absorbed and 

was no more civil servant-Matter under adjudication thus, pertained to terms and 

conditions of service of a person who had been in the service of Pakistan at least 

till the date he started claiming his permanent absorption even without dilating 

upon the period of his service--Points raised by the parties at the Bar would fall 

within terms and conditions of service of petitioner, therefore, Art.212 of the 

Constitution would come into play, ousting Jurisdiction of High Court to 

entertain and adjudicate upon matters in controversy-High Court, thus, would 

have no Jurisdiction in the matter in question. 1995 P L C (C.S.) 143 

 

Petitioner's grievance being in relation to terms and conditions of service, 

Jurisdiction of High Court would not extend to  Such matters-Petitioner prima 
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facie having no case for grant of interim injunction, interim order already granted 

was re-called and vacated. 1995 P L C (C.S.) 143 

Petitioner having been  Suspended under Punjab Removal from Service 

Order 2000, he can file appeal before service tribunal - for redressal of his 

grievance being servant of corporation who have been declared to be civil 

servant, to invoke Jurisdiction of Service tribunal - Provision of Art. 212 of the 

institution applies to  Such employees and they cannot invoke Jurisdiction of 

High Court under Art 199 of the constitution -  Suspension order or holding of 

inquiry being steps towards passing of final order, no writ petition was 

maintainable against interim order - Petitioner if found guilty in inquiry being 

conducted against him, he can file appeal before service tribunals - High Court, 

however, cannot interfere in  Such like interim orders in exercise of constitutional 

Jurisdiction - Writ petition as, thus, not maintainable.  P.L.J. 2002 Lah. 1620 

2001 PLC (C.S.) 623; 2001 PLC (C.S.) 1015; 2000 PLC (C.S.) 533; 1998 SCMR 

2240 and 1998 SCMR 999 ref. 

 

Political pressure for transfer/posting. Whether any relief could be 

extended to petitioners even if impugned orders are deemed to be mala fide i.e. 

based on political pres Sure etc.. As Suming that constitutional bar is not 

attracted, direction as prayed for, can be withheld to both petitioners on ground 

that their conduct is clearly unworthy of civil servant both also are guilty of 

inviting political intervention in matter in which they have no right under Section 

9 of Punjab Civil Servants Act, 1974. Under Rule 19 and Rule 29 of Government 

servants (conduct) Rules, 1966, civil servant is expressly barred from bringing or 

attempting to bring political or outside influence directly or indirectly to bear on 

Government or any Govt, Servant in  Support of any claim arising in connection 

with his employment as  Such. Both couples/parties have acted in violation of 

code of conduct. Both petitioners are disentitled to any relief. Petitions dismissed.  

P.L.J. 1998 Lah. 532. 
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Finding of fact of Service Tribunal--Action taken by competent 

Authority was neither whimsical nor arbitrary in nature but was based on sound 

reasoning, concrete and worthy of credence evidence being un-exceptional hardly 

called for any interference - Service Tribunal thus, rightly declined to do so--

Where no  Substantial law, muchless question of public importance had been 

raised in appeal, finding of Service Tribunal being finding of fact would not call 

for any interference by  Supreme Court-Leave to appeal was refused in 

circumstances.  P.L.J. 2002 SC 148 

1991 SCMR 255; 1982 SCMR 880; 2001 SCMR 269; 1998 SCMR 2003;  

P.L.J.1996 SC 356 ref.  

 

Seniority - Leave to appeal was granted by the  S.C  to examine the 

contention that the petitioners were not panics to the respondent's appeals before 

the Service Tribunal and had no opportunity of being heard; that case of the 

petitioners was that they belonged to the cadre of Assistant  Superintendent 

(Office) while the appellants before the Tribunal were Assistant  Superintendents 

(Field); that the ratio of the office and Field Assistant  Superintendents was 30:70 

and that, therefore, the direction for the preparation of a combined list of the 

Office and Field Assistant  Superintendents was against law and order of the 

Tribunal would adversely affect their rights, 2001 SCMR 1942 

Federal Service Tribunal, in unequivocal terms, had taken the stance 

which had been taken by the Department that no person junior to the appellant 

had been promoted, and therefore, he had no cause of action to agitate any 

grievance before the Tribunal, Department had rightly stated that the relevant 

seniority list bad not been placed on the record before the Tribunal, therefore, the 

Tribunal had rightly observed that it could not be held with certainty as to 

whether any person junior to the appellant had or had not been promoted -  

Service Tribunal with the consent of the parties and without going into the merits 

of the case had directed the Department to prepare a seniority list of all the 

employees of the cadres in question and circulate the same amongst all concerned 

for objections, if any, and, that if the said exercise had not been carried out it 

should be carried out expeditiously but not later than 60 days from the order -  

S.C  observed that in the presence of the direction Issued by the Service Tribunal 

the appellant should have waited for the circulation of the departmental seniority 

list and if he had felt aggrieved against that, he should have filed objections 

thereto and then proceed further against the provisional/tentative seniority list -  

Supreme Court, in circumstances, recalled the leave granting order by the  S.C  

and in consequence the appeals became infructuous. 2001 SCMR 1942 
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Compulsory retirement of civil servant :-- Compulsory retirement of 

civil servant on account of corruption, negligence, misconduct and embezzlement 

- Record showed that proper opportunity of hearing had been afforded to the 

accused civil servant but he did not avail the same to have the matter lingered on 

for the reasons best known to him - Civil servant had withdrawn  Substantial 

amount without any lawful Justification and misappropriated the same at different 

occasions and failed to  Substantiate that the amounts in question were spent 

through proper channel and for official purposes - Once it was proved that the 

amount was drawn by the civil servant the burdenshifted upon him to prove as to 

how and where the same was spent but he failed to discharge  Such burden - No 

serious irregularity had been committed by the Inquiry Officer. Authorised 

Officer or the Competent Authority and an in depth scrutiny of the relevant 

record had shown that prescribed procedure was followed and a fair chance was 

given to the civil servant for showing as to how the amount in question was spent 

-  S.C  declined interference in the order of Service Tribunal holding compulsory 

retirement of the civil servant to be Justified, 2001 SCMR 1909 

 

Petition for leave to appeal --Leave to appeal can only be granted by the  

S.C if the case involved a  Substantial point of law and of public importance -  

S.C  does not ordinarily interfere with a concurrent finding of fact given by 

Departments, Authority and the Service Tribunal-Where Service Tribunal had 

based its decision on report of Inquiry Officer considering defence of the 

petitioner at length,  Such case was not fit to be interfered with and leave to 

appeal would be refused - Where full-fledged enquiry was conducted against civil 

servant and he was provided ample opportunity to defend himself and his 

dismissal from service was upheld in departmental appeal and by the Service 

Tribunal,  S.C  would refuse to undertake reappraisal of evidence -  Findings of 

the Service Tribunal being the findings of fact would not warrant any interference 

by  Supreme Court, 2001 SCMR 1909  

1986 SCMR 1, 1982 SCMR 897; 1981 SCMR 715; PLD 1980 SC 22; 1980 

SCMR 722; 1980 SCMR 118; 1976 SCMR 268; 1976 SCMR 262; 1976 SCMR 

311; 1991 SCMR 383; 1991 SCMR 368; 1990 SCMR 907; 1990 SCMR 1005; 

1990 SCMR 1469; 1989 SCMR 1470, 1990 SCMR 1470, 1989 SCMR 679 and 

1991 SCMR 255 ref.  

Denotification of political appointments in the Health Department of 

Province of Punjab in pursuance of a letter from Cabinet Division of the Federal 

Government - Leave to appeal was granted by  S.C  to the civil servants to 
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consider the points that as to whether before denotifying the appointments 

aggrieved civil servants were not entitled to show-cause notice in view of 

principles of natural Justice enshrined in the maxim 'audi alteram partem'; that 

whether the civil servants had been  Subjected to discrimination by the concerned 

department because some of their colleagues whose appointments were denotified 

alongwith them but  Subsequently termination letters of their services were 

withdrawn for amongst other reasons that circular/letter of Government in 

question was not applicable to the employees of Health Department of the 

Province of Punjab, if so, to what effect; that whether circular/letter Issued by the 

Cabinet Division of Federal Government was applicable to the employees of 

Health Department of the Province of Punjab -in view of the explanation of the 

Health Department Issued  Subsequently; that what would be the effect of 

Judgment of Service Tribunal in the case of another employee of the same 

department and whether letter of the Cabinet Division in question had any legal 

sanctity; if so, whether it had been applied in letter and spirit on the employees of 

Health Department of the Division 2001 SCMR 1128 

 

Recording of Annual Confidential Report by the officer working in same 

pay scale and grade and beyond the prescribed time--Leave to appeal was granted 

by the  Supreme Court to consider and examine the question as to whether the 

Reporting Officer w«s not competent to record A.C.R. of an officer working in 

the same pay scale and grade, whether the A.C.Rs. recorded far beyond the time 

prescribed by the Government for recording A.C.Rs. had lost its efficacy and 

whether the Judgment of Service Tribunal  Suffered from deviation from law laid 

down by  S.C  in Government of Punjab v. Sham Sul Haq Sethi PLD 1986 SC 

684. 2001 SCMR 1855  

PLD 1986 SC 684 ref.  

 

Order passed by  Supreme Court, implementation of - No  Substantial 

question of law of public importance involved in petition - Maintainability - 

Grievance of civil servant was that the order of  S.C  in case titled Dr. Sabir 

Zamir Siddiqui v. Mian Abdul Malik and 4 others reported as PLD 1991 SC 226 

was not implemented by the Service Tribunal- - Validity - Order was passed by 

the Tribunal in conformity with the rule laid down in the Judgment -  S.C  

declined to interfere with the Judgment of Service Tribunal as no  Substantial 

question of law of public importance within the contemplation of Art; 212(3) of 

the Constitution was involved in the case - Leave to appeal was refused, 2001 

SCMR 1408 
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PLD 1991 SC 226 ref. 

 

Adverse remarks in Annual Confidential Report - Civil servant was 

ignored for promotion on account of  Such remarks and, thereafter, within four 

months, on the same record, he was promoted - Grievance of the civil servant was 

that he was shown junior to the others Just on the basis of the Report-Contention 

by the civil servant was that in absence of any material available on record in any 

shape, adverse remarks in the Annual Confidential Report could not be taken into 

consideration - Leave to appeal was granted by  S.C  to consider the contention 

raised by the civil servant. 2001 SCMR 1282 

 

Denotification of political appointments - Provincial Government in the 

Health Department of the Province of Punjab in pursuance of a circular/letter 

from the Cabinet Division of the Federal Government terminating services of 

certain employees - Termination from service of the employees was not 

termination simpliciter but pursuant to the policy decision taken by the Chief 

Minister of the Province for denotification of all political appointments in 

consequence whereof all the District Health Officers in the Province were 

instructed to denotify immediately all appointments made on political basis and 

consequently, the services of the employees were terminated, admittedly without 

serving show-cause notice-Validity -  Supreme Court, without expressing any 

opinion on the merits of the case observed that inquiry was necessitated in each 

and every case individually and not in a rolled up manner before passing the 

termination orders and it appeared appropriate that in each case the Competent 

Authority should Issue a show-cause notice stating therein, with particularity, the 

grounds for proposed termination within three weeks from the date of receipt of 

copy the Judgment of the  Supreme Court; that on receipt of show-cause notices, 

each employee shall furnish reply with liberty to raise all pleas available to him 

under the law; that Competent Authority, on receipt of replies, shall finally 

dispose of all these cases individually on merits and in accordance with law 

within three weeks thereafter through a speaking order, copy of which shall be 

sent to all concerned; that in the event of a favourable decision, all qualified 

persons shall be entitled to reinstatement with full back benefits; that in case of 

those not found eligible or qualified to be retained in service they would be 

entitled to pursue their remedies before the appropriate Service Tribunal after 

complying with the requirement of departmental appeal/representation there 

against and that Director-General Health Services, Punjab shall ensure the 
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compliance of the directions of the  S.C  by the Competent Authority/Authorities 

2001 SCMR 1128 
 

212-A. Establishment of Military Courts or Tribunals: -- Omitted 
 

212B. Establishment of Special Courts for trial of heinous offences.-

(1) In order to ensure speedy trial of cases of persons accused of such of the 

heinous offences specified by law as are referred to them by the Federal 

Government, or an authority or person authorised by it, in view of their being 

gruesome, brutal and sensational in character or shocking to public morality, the 

Federal Government may by law constitute as many Special courts as it may 

consider necessary. 

(2) Where the Federal Government constitutes more than one Special 

Court, it shall determine the territorial limits within which each one of them shall 

exercise jurisdiction.  

(3) A Special Court shall consist of a Judge, being a person who is, or has 

been, or is qualified for appointment as, a Judge of a High Court and is appointed 

by the Federal Government after consultation with the Chief Justice of the High 

Court.  

(4) A person other than a Judge of a High Court who is appointed as a 

Judge of a Special Court shall hold office for the period this Article remains in 

force and shall not be removed from office except in the manner prescribed in 

Article 209 for the removal from office of a Judge, and, in the application of the 

said Article for the purposes of this clause, any reference in that Article to a Judge 

shall be construed as a reference to a Judge of a Special Court. 

(5) The law referred to in clause (1) shall make provision for the 

constitution of as many Supreme Appellate Courts as the Federal Government 

may consider necessary and for an appeal against the sentence or final order of a 

Special Court being preferred to a Supreme Appellate Court which shall consist 

of-  

(a) a Chairman, being a Judge of the Supreme Court to be 

nominated by the Federal Government after consultation 

with the Chief Justice of Pakistan; and  

(b) two Judges of the High Courts to be nominated by the 

Federal Government after consultation with the Chief 

Justice of the high Court concerned.  
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(6) Where the Federal Government constitutes more than one Supreme 

Appellate Court, it shall determine the territorial limits within which each one of 

them shall exercise jurisdiction. 

(7) A Special Court and a Supreme Appellate Court shall decide a case or, 

as the case may be, an appeal within thirty days.  

(8) Notwithstanding anything contained in the Constitution, no court shall 

exercise any jurisdiction whatsoever in relation to any proceedings before, or 

order or sentence passed by a Special Court or a Supreme Appellate Court 

constituted under a law referred to in clause (1), except as provided in such law 

 

 

 

PART VIII 

Elections 

 

Chapter 1 

Chief Election Commissioner and Election Commissions 

 
213. Chief Election Commissioner: -- (1) There shall be a Chief Election 

Commissioner (in this Part referred to as the Commissioner), who shall be 

appointed by the President [in his discretion.]  

(2) No person shall be appointed to be Commissioner unless he is, or has 

been, a Judge of the Supreme Court or is, or has been, a Judge of a High Court 

and is qualified under paragraph (a) of clause (2) of Article 177 to be appointed a 

Judge of the Supreme Court.  

(3) The Commissioner shall have such powers and functions as are 

conferred on him by the Constitution and law.  

 

214. Commissioner's oath of office: -- Before entering upon office, the 

Commissioner shall make before the Chief Justice of Pakistan oath in the form set 

out in the Third Schedule.  

 

215. Term of office of Commissioner: -- (1) The Commissioner shall, 

subject to this Article, hold office for a term of three years from the day he enters 

upon his office:  
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Provided that the National Assembly may by resolution extend the term of the 

Commissioner by a period not exceeding one year.  

(2) The Commissioner shall not be removed from office except in the 

manner prescribed in Article 209 for the removal from office of a Judge and, in 

the application of the Article for the purposes of this clause, any reference in that 

Article to a Judge shall be construed as a reference to the Commissioner.  

(3) The Commissioner may, by writing under his hand addressed to the 

President, resign his office.  

 

216. Commissioner not to hold office of profit: -- (1) The Commissioner 

shall not,  

(a) hold any other office of profit in the service of Pakistan; or  

(b) occupy any other position carrying the right to 

remuneration for the rendering of services.  

(2) A person who has held office as Commissioner shall not hold any 

office of profit in the service of Pakistan before the expiration of two years after 

he has ceased to hold that office:  

Provided that  

(a) this clause shall not be construed as preventing a person 

who was a Judge of the Supreme Court or of a High Court 

immediately before his appointment as Commissioner from 

resuming his duties as such Judge on the expiration of his 

term as Commissioner; and  

(b) a person who has held office as Commissioner may, with 

the concurrence of both Houses, be reappointed to that 

office before the expiration of two years after he has ceased 

to hold that office.  

 

217. Acting Commissioner: -- At any time when,  

(a) the office of Commissioner is vacant, or  

(b) the Commissioner is absent or unable to perform the functions of his 

office due to any other cause,  

a Judge of the Supreme Court nominated by the Chief Justice of Pakistan shall 

Act as Commissioner.  

 

218. Election Commission: -- (1) For the purpose of election to both 

Houses of Majlis-e-Shoora (Parliament), Provincial Assemblies and for election 

of such other public offices as may be specified by law or until such law is made 
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by the Majlis-e-Shoora (Parliament) by Order of the President, a permanent 

Election Commission shall be constituted in accordance with this Article.  

(2) The Election Commission shall consist of,  

(a) the Commissioner who shall be Chairman of the 

Commission; and  

(b) [four] members each of whom shall be a Judge of a High 

Court [from each Province] appointed by the President after 

consultation with the Chief Justice of the High Court 

concerned and with the Commissioner.  

(3) It shall be the duty of the Election Commission constituted in relation 

to an election to organize and conduct the election and to make such arrangements 

as are necessary to ensure that the election is conducted honestly, justly, fairly and 

in accordance with law, and that corrupt practices are guarded against.  

 

219. Duties of Commissioner: -- The Commissioner shall be charged 

with the duty of,  

(a) Preparing electoral rolls for election to the National Assembly and the 

Provincial Assemblies, and revising such rolls annually,  

(b) organizing and conducting election to the Senate or to fill casual 

vacancies in a House or a Provincial Assembly; and  

(c) appointing Election Tribunals.  

 

220. Executive authorities to assist Commission, etc.: -- It shall be the 

duty of all executive authorities in the Federation and in the Provinces to assist the 

Commissioner and the Election Commission in the discharge of his or their 

functions.  

 

221. Officers and servants: -- Until [Majlis-e-Shoora (Parliament)] by 

law otherwise provides, the Commissioner may, with the approval of the 

President, make rules providing for the appointment by the Commissioner of 

officers and servants to be employed in connection with the functions of the 

Commissioner or an Election Commission and for their terms and conditions of 

employment.  
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Chapter 2 

Electoral Laws and Conduct of Elections 
 

222. Electoral laws: -- Subject to the Constitution, [Majlis-e-Shoora 

(Parliament)] may by law provide for:  

(a) the allocation of seats in the National Assembly as required by clauses 

(3) and (4) of Article 51;  

(b) the delimitation of constituencies by the Election Commission;  

(c) the preparation of electoral rolls, the requirements as to residence in a 

constituency, the determination of objections pertaining to and the 

commencement of electoral rolls;  

(d) the conduct of elections and election petitions; the decision of doubts 

and disputes arising in connection with elections;  

(e) matters relating to corrupt practices and other offences in connection 

with elections; and  

(f) all other matters necessary for the due constitution of the two Houses 

and the Provincial Assemblies;  

but no such law shall have the effect of taking away or abridging any of 

the powers of the Commissioner or an Election Commission under this Part.  

 

223. Bar against double membership: -- (1) No person shall, at the same 

time, be a member of,  

(a) both Houses; or  

(b) a House and a Provincial Assembly; or  

(c) the Assemblies of two or more Provinces; or  

(d) a House or a Provincial Assembly in respect of more than 

one seat.  

(2) Nothing in clause (1) shall prevent a person from being a candidate for 

two or more seats at the same time, whether in the same body or in different 

bodies, but if he is elected to more than one seat he shall, within a period of thirty 

days after the declaration of the result for the last such seat, resign all but one of 

his seats, and if he does not so resign, all the seats to which he has been elected 

shall become vacant at the expiration of the said period of thirty days except the 

seat to which he has been elected last or, if he has been elected to more than one 

seat on the same day, the seat for election to which his nomination was filed last.  

Explanation : ---  In this clause, "body" means either House or a 

Provincial Assembly.  
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(3) A person to whom clause (2) applies shall not take a seat in either 

House or the Provincial Assembly to which he has been elected until he has 

resigned all but one of his seats.  

(4) Subject to clause (2), if a member of either House or of a Provincial 

Assembly becomes a candidate for a second seat which, in accordance with clause 

(1), he may not hold concurrently with his first seat, then his first seat shall 

become vacant as soon as he is elected to the second seat.  

 

224. Time of election and bye-election: -- (1) A general election to the 

National Assembly or a Provincial Assembly shall be held within a period of sixty 

days immediately [following] the day on which the term of the Assembly is due to 

expire, unless the Assembly has been sooner dissolved, and the results of the 

election shall be declared not later than fourteen days before that day.   

Provided that on dissolution of an Assembly on completion of its term, the 

President, in his discretion, or, as the case may be, the Governor, in his discretion 

but with the previous approval of the President, shall appoint a care-taker Cabinet. 

(2) When the National Assembly or a Provincial Assembly is dissolved, a 

general election to the Assembly shall be held within a period of ninety days after 

the dissolution, and the results of the election shall be declared not later than 

fourteen days after the conclusion of the polls.  

(3) An election to fill the seats in the Senate which are to become vacant 

on the expiration of the term of the members of the Senate shall be held not earlier 

than thirty days immediately preceding the day on which the vacancies are due to 

occur.  

(4) When, except by dissolution of the National Assembly or a [general] 

seat in any such Assembly has become vacant not later than one hundred and 

twenty days before the term of that Assembly is due to expire, an election to fill 

the seat shall be held within sixty days from the occurrence of the vacancy.  

(5) When a seat in the Senate has become vacant, an election to fill the 

seat shall be held within thirty days from the occurrence of the vacancy.  

[(6) When a seat reserved for women or non-Muslims in the National 

Assembly or a Provincial Assembly falls vacant, for death, resignation or 

disqualification of a member, it shall be filled by the next person in order of 

precedence from the party list of the candidates submitted to the Election 

Commission for the last general election by the political party whose member has 

vacated such seat.  

(7) When a care-taker Cabinet is appointed, on dissolution of the National 

Assembly under Article 58 or a Provincial Assembly under Article 112, or on 
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dissolution of any such Assembly on completion of its term, the Prime Minister 

or, as the case may be, the Chief Minister of the care-taker Cabinet shall not be 

eligible to contest the immediately following election of such Assembly.]  

 

225. Elections dispute: -- No election to a House or a Provincial 

Assembly shall be called in question except by an election petition presented to 

such tribunal and in such manner as may be determined by Act of Majlis- e- 

Shoora (Parliament).  

 

Court Decisions 

Purpose behind provisions. P L D 1967 Lah. 1030 

   

226. Election to be by secret ballot: -- All elections under the 

Constitution shall be by secret ballot.  

 

 

 

 

PART IX 

Islamic Provisions 
 

227. Provisions relating to the Holy Qur'an and Sunnah: -- (1) All 

existing laws shall be brought in conformity with the Injunctions of Islam as laid 

down in the Holy Quran and Sunnah, in this Part referred to as the Injunctions of 

Islam, and no law shall be enacted which is repugnant to such Injunctions.  

[Explanation : ---  In the application of this clause to the personal law of 

any Muslim sect, the expression "Quran and Sunnah" shall mean the Quran and 

Sunnah as interpreted by that sect.]  

(2) Effect shall be given to the provisions of clause (1) only in the manner 

provided in this Part.  

(3) Nothing in this Part shall affect the personal laws of non- Muslim 

citizens or their status as citizens.  

 

Court Decisions 

 Levy and enhancement of court fee. Petition disposed of with 

following directives Concerned Officers of Lah. High Court will accept plaints, 

written statements, pleadings, sell offs or counter-claims, memoranda of appeals 
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or cross objections presented Or filed in Lah. High Court Lah. with court fees 

affixed on  Such documents payable under Court Fee Act, 1870 (as applicable to 

Punjab. Province) ignoring the amendment by Sections 4 and 6 of Punjab Finance 

Act, 1996, as if these two sections were not enacted; Similar directive be Issued 

to all courts  Subordinate to Lah. High Court, Lah. and exercising civil 

Jurisdiction.    P.L.J.1997 Lah. 1089 = PLD 1997 Lah. 434 = NLR 1997 Civil 

677. 

 

Constitution of Pakistan, 1973 requires that all existing Laws shall be 

brought in conformity with the Injunctions of Islam. It visualizes that existing 

laws are not expected to be Islamized immediately on the commencement of the 

Constitution but that  Such laws will be brought in conformity with the 

Injunctions of Islam over a period of time and one method for achieving this 

objective is through the decisions of the F. S. C and the Shariat Appellate Bench 

of the  Supreme Court. It has to be noticed that the decision of the F. S. C takes 

effect on the day (in future) specified in the decision and till  Such specified date 

the law declared by the F. S. C as repugnant to the Injunctions of Islam remains 

valid. However, in relation to sections 4 and 6 of the Sindh Finance Act, 1990, it 

is the second part of Article 227(1) which is relevant. It directs that no law shall 

be enacted (after the commencing day) which is repugnant to  Such Injunctions. 

This provision cannot be interpreted to authorize the making of an un-Islamic law 

and its continuing validity till it is held to be repugnant to the Injunctions of Islam 

by the F. S. C.  P L D 1991 Kar. 178  

 

228. Composition, etc., of Islamic Council: -- (1) There shall be 

[constituted within a period of ninety days from the commencing day a Council of 

Islamic Ideology, in this part referred to as the Islamic Council.  

(2) The Islamic Council shall consist of such members, being not less than 

eight and not more than [twenty], as the President may appoint from amongst 

persons having knowledge of the principles and philosophy of Islam as 

enunciated in the Holy Quran and Sunnah, or understanding of the economic, 

political, legal or administrative problems of Pakistan.  

(3) While appointing members of the Islamic Council the President shall 

ensure that:  

(a) so far as practicable various schools of thought are 

represented in the Council;  
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(b) not less than two of the members are persons each of whom 

is, or has been, a Judge of the Supreme Court or of a High 

Court;  

(c) not less than four of the members are persons each of 

whom has been engaged, for a period of not less than 

fifteen years, in Islamic research or instruction; and (d) at 

least one member is a woman.  

[(4) The President shall appoint one of the members of the Islamic Council 

to be the Chairman thereof.]  

(5) Subject to clause (6) a member of the Islamic Council shall hold office 

for a period of three years.  

(6) A member may, by writing under his hand addressed to the President, 

resign his office or may be removed by the President upon the passing of a 

resolution for his removal by a majority of the total membership of the Islamic 

Council.  

 

229. Reference by Majlis-e-Shoora (Parliament) etc., to Islamic 

Council: -- The President or the Governor of a Province may, or if two-fifths of 

its total membership so requires, a House or a Provincial Assembly shall, refer to 

the Islamic Council for advice any question as to whether a proposed law is or is 

not repugnant to the Injunctions of Islam.  

 

230. Functions of the Islamic Council: -- (1) The functions of the 

Islamic Council shall be,  

(a) to make recommendations to [Majlis- e- Shoora 

(Parliament)] and the Provincial Assemblies as to the ways 

and means of enabling and encouraging the Muslims of 

Pakistan to order their lives individually and collectively in 

all respects in accordance with the principles and concepts 

of Islam as enunciated in the Holy Quran and Sunnah;  

(b) to advise a House, a Provincial Assembly, the President or 

a Governor on any question referred to the Council as to 

whether a proposed law is or is not repugnant to the 

Injunctions of Islam;  

(c) to make recommendations as to the measures for bringing 

existing laws into conformity with the Injunctions of Islam 

and the stages by which such measures should be brought 

into effect; and  
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(d) to compile in a suitable form, for the guidance of [Majlis-e-

Shoora (Parliament)] and the Provincial Assemblies, such 

Injunctions of Islam as can be given legislative effect.  

(2) When, under Article 229, a question is referred by a House, a 

Provincial Assembly, the President or a Governor to the Islamic Council, the 

Council shall, within fifteen days thereof, inform the House, the Assembly, the 

President or the Governor, as the case may be, of the period within which the 

Council expects to be able to furnish that advice.  

(3) Where a House, a Provincial Assembly, the President or the Governor, 

as the case may be, considers that, in the public interest, the making of the 

proposed law in relation to which the question arose should not be postponed until 

the advice of the Islamic Council is furnished, the law may be made before the 

advice is furnished: Provided that, where a law is referred for advice to the 

Islamic Council and the Council advises that the law is repugnant to the 

Injunctions of Islam, the House or, as the case may be, the Provincial Assembly, 

the President or the Governor shall reconsider the law so made.  

(4) The Islamic Council shall submit its final report within seven years of 

its appointment, and shall submit an annual interim report. The report, whether 

interim or final, shall be laid for discussion before both Houses and each 

Provincial Assembly within six months of its receipt, and Majlis-e-Shoora 

(Parliament) and the Assembly, after considering the report, shall enact laws in 

respect thereof within a period of two years of the final report.  

 

231. Rules of procedure: -- The proceedings of the Islamic Council shall 

be regulated by rules of procedure to be made by the Council with approval of the 

President.  

 

 

 

 

PART X 

Emergency Provisions 
 

232. Proclamation of emergency on account of war, internal 

disturbance, etc.: -- (1) If the President is satisfied that a grave emergency exists 

in which the security of Pakistan, or any part thereof, is threatened by war or 
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external aggression, or by internal disturbance beyond the power of a Provincial 

Government to control, he may issue a Proclamation of Emergency.  

(2) Notwithstanding anything in the Constitution, while a Proclamation of 

Emergency is in force,  

(a) Majlis-e-Shoora (Parliament) shall have power to make 

laws for a Province, or any part thereof, with respect to any 

matter not enumerated in the Federal Legislative List or the 

Concurrent Legislative List;]  

(b) the executive authority of the Federation shall extend to the 

giving of directions to a Province as to the manner in which 

the executive authority of the Province is to be exercised, 

and  

(c) the Federal Government may by Order assume to itself, or 

direct the Governor of a Province to assume on behalf of 

the Federal Government, all or any of the functions of the 

Government of the Province, and all or any of the powers 

vested in, or exercisable by, any body or authority in the 

Province other than the Provincial Assembly, and make 

such incidental and consequential provisions as appear to 

the Federal Government to be necessary or desirable for 

giving effect to the objects of the Proclamation, including 

provisions for suspending, in whole or in part, the operation 

of any provisions of the Constitution relating to any body 

or authority in the province:  

Provided that nothing in paragraph (c) shall 

authorize the Federal Government to assume to itself, or 

direct the Governor of the Province to assume on its behalf, 

any of the powers vested in or exercisable by a High Court, 

or to suspend either in whole or in part the operation of any 

provisions of the Constitution relating to High Courts.  

(3) The power of [Majlis-e-Shoora (Parliament)] to make laws for a 

Province with respect to any matter shall include power to make laws conferring 

powers and imposing duties, or authorizing the conferring of powers and the 

imposition of duties upon the Federation, or officers and authorities of the 

Federation, as respects that matter.  

(4) Nothing in this Article shall restrict the power of a Provincial 

Assembly to make any law which under the Constitution it has power to make but 

if any provision of a Provincial law is repugnant to any provision of an Act of 
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[Majlis-e-Shoora (Parliament)] which [Majlis-e-Shoora (Parliament)] has under 

this Article power to make, the Act of [Majlis-e-Shoora (Parliament)], whether 

passed before or after the Provincial law, shall prevail and the Provincial law 

shall, to the extent of the repugnancy, but so long only as the Act of [Majlis-e-

Shoora (Parliament)] continues to have effect, be void.  

(5) A law made by [Majlis-e-Shoora (Parliament)], which [Majlis- e- 

Shoora (Parliament)] would not but for the issue of a Proclamation of Emergency 

have been competent to make, shall, to the extent of the incompetency, cease to 

have effect on the expiration of a period of six months after the Proclamation of 

Emergency has ceased to be in force, except as respects things done or omitted to 

be done before the expiration of the said period.  

(6) While a Proclamation of Emergency is in force, [Majlis- e- Shoora 

(Parliament)] may by law extend the term of the National Assembly for a period 

not exceeding one year and not extending in any case beyond a period of six 

months after the Proclamation has ceased to be in force.  

(7) A Proclamation of Emergency shall be laid before a joint sitting which 

shall be summoned by the President to meet within thirty days of the 

Proclamation being issued and,  

(a) shall cease to be in force at the expiration of two months 

unless before the expiration of that period it has been 

approved by a resolution of the joint sitting; and  

(b) shall, subject to the provisions of paragraph (a), cease to be 

in force upon a resolution disapproving the Proclamation 

being passed by the votes of the majority of the total 

memberships of the two Houses in joint sitting.  

(8) Notwithstanding anything contained in clause (7), if the National 

Assembly stands dissolved at the time when a Proclamation of Emergency is 

issued, the Proclamation shall continue in force for a period of four months but, if 

a general election to the Assembly is not held before the expiration of that period, 

it shall cease to be in force at the expiration of that period unless it has earlier 

been approved by a resolution of the Senate.  

 

233. Power to suspend Fundamental Rights, etc., during emergency 

period: -- (1) Nothing contained in Articles 15, 16, 17, 18, 19, and 24 shall, while 

a proclamation of Emergency is in force, restrict the power of the State as defined 

in Article 7 to make any law or to take any executive action which it would, but 

for the provisions in the said Articles, be competent to make or to take, but any 

law so made shall to the extent of the incompetency, cease to have effect, and 
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shall be deemed to have been repealed, at the time when the Proclamation is 

revoked or has ceased to be in force.  

(2) While a Proclamation of Emergency is in force, the President may, by 

Order, declare that the right to move any Court for the enforcement of such of the 

Fundamental Rights conferred by Chapter 1 of Part II as may be specified in the 

Order, and any proceeding in any Court which is for the enforcement, or involves 

the determination of any question as to the infringement, of any of the Rights so 

specified, shall remain suspended for the period during which the Proclamation is 

in force, and any such Order may be made in respect of the whole or any part of 

Pakistan.  

(3) Every Order made under this Article shall, as soon as may be, be laid 

before a joint sitting for approval and the provisions of clauses (7) and (8) of 

Article 232 shall apply to such an Order as they apply to a Proclamation of 

Emergency.  

 

234. Power to issue Proclamation in case of failure of constitutional 

machinery in a Province: -- (1) If the President, on receipt of a report from the 

Governor of a Province or otherwise, is satisfied that a situation has arisen in 

which the Government of the Province cannot be carried on in accordance with 

the provisions of the Constitution, the President may, or if a resolution in this 

behalf is passed at a joint sitting shall, by Proclamation,  

(a) assume to himself, or direct the Governor of the Province 

to assume on behalf of the President, all or any of the 

functions of the Government of the Province, and all or any 

of the powers vested in, or exercisable by, any body or 

authority in the Province, other than the Provincial 

Assembly;  

(b) declare that the powers of the Provincial Assembly shall be 

exercisable by, or under the authority of, [Majlis-e-Shoora 

(Parliament)]; and  

(c) make such incidental and consequential provisions as 

appear to the President to be necessary or desirable for 

giving effect to the objects of the Proclamation, including 

provisions for suspending in whole or in part the operation 

of any provisions of the Constitution relating to any body 

or authority in the Province:  

Provided that nothing in this Article shall 

authorize the President to assume to himself, or direct the 
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Governor of the Province to assume on his behalf, any of 

the powers vested in, or exercisable by, a High Court, or to 

suspend either in whole or in part the operation of any 

provisions of the Constitution relating to High Courts.  

(2) The Provisions of Article 105 shall not apply to the discharge by the 

Governor of his functions under clause (1).  

(3) A Proclamation issued under this Article shall be laid before a joint 

sitting and shall cease to be in force at the expiration of two months, unless before 

the expiration of that period it has been approved by resolution of the joint sitting 

and may by like resolution be extended for a further period not exceeding two 

months at a time; but no such Proclamation shall in any case remain in force for 

more than six months.  

(4) Notwithstanding anything contained in clause (3), if the National 

Assembly stands dissolved at the time when a Proclamation is issued under this 

Article, the Proclamation shall continue in force for a period of three months but, 

if a general election to the Assembly is not held before the expiration or that 

period, it shall cease to be in force at the expiration of that period unless it has 

earlier been approved by a resolution of the Senate.  

(5) Where by a Proclamation issued under this Article it has been declared 

that the powers of the Provincial Assembly shall be exercisable by or under the 

authority of [Majlis-e-Shoora (Parliament)], it shall be competent-  

(a) to [Majlis-e-Shoora (Parliament)] in joint sitting to confer 

on the President the power to make laws with respect to 

any matter within the legislative competence of the 

Provincial Assembly;  

(b) to [Majlis-e-Shoora (Parliament)] in joint sitting, or the 

President, when he is empowered under paragraph (a), to 

make laws conferring powers and imposing duties, or 

authorizing the conferring of powers and the imposition of 

duties, upon the Federation, or officers and authorities 

thereof;  

(c) to the President, when [Majlis-e-Shoora (Parliament)] is not 

in session, to authorize expenditure from the Provincial 

Consolidated Fund, whether the expenditure is charged by 

the Constitution upon that fund or not, pending the sanction 

of such expenditure by [Majlis- e- Shoora (Parliament)] in 

joint sitting; and  
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(d) to [Majlis-e-Shoora (Parliament)] in joint sitting by 

resolution to sanction expenditure authorized by the 

President under paragraph (c).  

(6) Any law made by [Majlis-e-Shoora (Parliament)] or the President 

which [Majlis-e-Shoora (Parliament)] or the President would not, but for the issue 

of a Proclamation under this Article, have been competent to make, shall, to the 

extent of the incompetency, cease to have affect on the expiration of a period of 

six months after the Proclamation under this Article has ceased to be in force, 

except as to things done or omitted to be done before the expiration of the said 

period.  

 

235. Proclamation in case of financial emergency: -- (1) If the President 

is satisfied that a situation has arisen whereby the economic life, financial stability 

or credit of Pakistan, or any part thereof, is threatened, he may, after consultation 

with the Governors of the Provinces or, as the case may be, the Governor of the 

Province concerned, by Proclamation make a declaration to that effect, and while 

such a Proclamation is in force, the executive authority of the Federation shall 

extend to the giving of directions to any Province to observe such principles of 

financial propriety as may be specified in the directions, and to the giving of such 

other directions as the President may deem necessary in the interest of the 

economic life, financial stability or credit of Pakistan or any part thereof.  

(2) Notwithstanding anything in the Constitution, any such directions may 

include a provision requiring a reduction of the salary and allowances of all or any 

class of persons serving in connection with the affairs of the Province.  

(3) While a Proclamation issued under this Article is in force the President 

may issue directions for the reduction of the salaries and allowances of all or any 

class of persons serving in connection with the affairs of the Federation.  

(4) The provisions of clauses (3) and (4) of Article 234 shall apply to a 

Proclamation issued under this Article as they apply to a Proclamation issued 

under that Article.  

 

236. Revocation of Proclamation, etc.: -- (1) A Proclamation issued 

under this part may be varied or revoked by a subsequent Proclamation.  

(2) The validity of any Proclamation issued or Order made under this Part 

shall not be called in question in any court.  

 

237. Majlis-e-Shoora (Parliament) may make laws of indemnity, etc.: -

- Nothing in the Constitution shall prevent [Majlis-e-Shoora (Parliament)] from 
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making any law indemnifying any person in the service of the Federal 

Government or a Provincial Government, or any other person, in respect of any 

act done in connection with the maintenance or restoration of order in any area in 

Pakistan.  

 

 

 

 

PART XI 

Amendment of Constitution 
 

238. Amendment of Constitution. Subject to this Part, the Constitution 

may be amended by Act of [Majlis-e-Shoora (Parliament)].  

 

[239.  Constitution Amendment Bill. (1) A Bill to amend the 

Constitution may originate in either House and, when the Bill has been passed by 

the votes of not less than two- thirds of the total membership of the House, it shall 

be transmitted to the other House.  

(2) If the Bill is passed without amendment by the votes of not less than 

two- thirds of the total membership of the House to which it is transmitted under 

clause (1), it shall, subject to the provisions of clause (4), be presented to the 

President for assent.  

(3) If the Bill is passed with amendment by the votes of not less than two- 

thirds of the total membership of the House to which it is transmitted under clause 

(1), it shall be reconsidered by the House in which it had originated, and if the Bill 

as amended by the former House is passed by the latter by the votes of not less 

than two- thirds of its total membership it shall, subject to the provisions of clause 

(4), be presented to the President for assent.  

(4) A Bill to amend the Constitution which would have the effect of 

altering the limits of a Province shall not be presented to the President for assent 

unless it has been passed by the Provincial Assembly of that Province by the votes 

of not less than two- thirds of its total membership.  

(5) No amendment of the Constitution shall be called in question in any 

court on any ground whatsoever.  
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(6) For the removal of doubt, it is hereby declared that there is no 

limitation whatever on the power of the Majlis- e- Shoora (Parliament) to amend 

any of the provisions of the Constitution.]  

 

 

 

PART XII 

Miscellaneous 

 

Chapter 1. 

Services 
 

240. Appointments to service of Pakistan and conditions of service: -- 

Subject to the Constitution, the appointments to and the conditions of service of 

persons in the service of Pakistan shall be determined-  

(a) in the case of the services of the Federation, posts in 

connection with the affairs of the Federation and All- 

Pakistan Services, by or under Act of [Majlis- e- Shoora 

(Parliament)]; and  

(b) in the case of the services of a Province and posts in 

connection with the affairs of a Province, by or under Act 

of the Provincial Assembly. Explanation.- In this Article, 

"All- Pakistan Service" means a service common to the 

Federation and the Provinces, which was in existence 

immediately before the commencing day or which may be 

created by Act of [Majlis- e- Shoora (Parliament)].  

 

241. Existing rules, etc., to continue: -- Until the appropriate Legislature 

makes a law under Article 240, all rules and orders in force immediately before 

the commencing day shall, so far as consistent with the provisions of the 

Constitution, continue in force and may be amended from time to time by the 

Federal Government or, as the case may be, the Provincial Government.  

 

242. Public Service Commission: -- (1) [Majlis- e- Shoora (Parliament)] 

in relation to the affairs of the Federation, and the Provincial Assembly of a 
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Province in relation to affairs of a Province, may, by law, provide for the 

establishment and constitution of a Public Service Commission.  

(1A)[The Chairman of the Public Service Commission constituted in 

relation to the affairs of the Federation shall be appointed by the President in his 

discretion.]  

(2) A Public Service Commission shall perform such functions as may be 

prescribed by law.  

 

Court Decisions 

“Taxing Officer” a "statutory persona designata nominated by Chief 

Justice-High Court has no  Supervisory Jurisdiction or administrative control over 

Taxing Officer-"Taxing Officer" not a Court-Not an officer to whom High Court 

delegates any of its functions-Registrar acting as Taxing Officer is not High 

Court itself within meaning of Art. 98(5), Constitution of Pakistan (1962)Petition 

under Art. 98 against decision of Registrar as Taxing Officer maintainable-High 

Court (Dacca) Rules and Orders (Appellate Side), O. III, r. 1. 

Under section 5 of the Court-Fees Act though the Chief Justice of the High Court 

is empowered to declare as to who shall be the Taxing Officer there is nothing 

therein which requires that he must necessarily be an officer of the High Court 

itself. All that can, therefore, be said is that the Taxing Officer is a statutory 

persona designata nominated by the Chief Justice of the High Court.  

The Court-Fees Act in every sense of the term is a fiscal enactment. The 

mere accident, therefore, of the Registrar of the High Court being nominated as 

the statutory officer concerned with the collection of revenues does not alter the 

character of that officer. The High Court has no  Supervisory Jurisdiction or 

administrative control over the Taxing Officer. His decision is final under the 

provisions of the statute and it lies in his discretion to determine whether the 

question involved is one of general importance or not for the purpose of deciding 

whether a further reference should be made to the Chief Justice or to the 

appointed Judge for a final decision with regard to the matter of court-fees.  

The Taxing Officer under this section is not even a Court and certainly not an 

officer to whom the High Court can be said to have delegated any of its functions, 

for, the Court-Fees Act does not say that the High Court or  Such officer as may 

be appointed in that behalf by the High Court shall, in the event of any difference 

arising between the Stamp Reporter and any  Suitor, refer the question to the 

High Court. The Taxing Officer is, therefore, clearly an officer nominated by the 

statute to determine a particular class of questions and in doing so he does not act 
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as a deputy for a Judge or a Bench of the High Court before which the case is to 

come up for hearing.  

Under the constitutional provisions, from 1861 up to the Constitution of 

Pakistan (1962) the "High Court" means and has always meant the Chief Justice 

and the Judges of the High Court. The meaning to be given to the word "High 

Court" in  Sub-Article (5) of Article 98 must, therefore, be that which has been 

provided by the Constitution itself in Article 242 read with the provisions of 

Article 91. The Registrar when acting as a Taxing Officer under section 5 of the 

Court-Fees Act is not the Court itself within the meaning of  Sub-Article (5) of 

Article 98 of the Constitution.  

The order of the Registrar under section 5 of the Court-Fees Act is not an order of 

the High Court itself so as to make a petition under Article 98 of the Constitution 

filed for challenging his order passed in a capacity different from that of an 

officer of the Court under the rules of the Court, not maintainable. P L D 1966  

S.C .753 

 

 

 

 

Chapter 2 

Armed Forces 
 

243. Command of Armed Forces: -- (1) The Federal Government shall 

have control and command of the Armed Forces.  

[(1A) Without prejudice to the generality of the foregoing provision, the 

Supreme Command of the Armed Forces shall vest in the President.]  

(2) The President shall, subject to law, have power-  

(a) to raise and maintain the Military, Naval and Air Forces of 

Pakistan; and the Reserves of such Forces; [and]  

(b) to grant Commissions in such Forces  

[(3) The President shall, [in consultation with the Prime Minister], 

appoint- 

(a) the Chairman, Joint Chiefs of Staff Committee;  

(b) the Chief of the Army Staff;  

(c) the Chief of the Naval Staff; and 

(d) the Chief of the Air Staff,  

and shall also determine their salaries and allowances.] 
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244. Oath of Armed Forces: -- Every member of the Armed Forces shall 

make oath in the form set out in the Third Schedule.  

 

245. Functions of Armed Forces: -- [(1)] The Armed Forces shall, under 

the directions of the Federal Government, defend Pakistan against external 

aggression or threat of war, and, subject to law, act in aid of civil power when 

called upon to do so.  

(2) The validity of any direction issued by the Federal Government under 

clause (1) shall not be called in question in any court.  

(3) A High Court shall not exercise any jurisdiction under Article 199 in 

relation to any area in which the Armed Forces of Pakistan are, for the time being, 

acting in aid of civil power in pursuance of Article 245:  

Provided that this clause shall not be deemed to affect the jurisdiction of 

the High Court in respect of any proceeding pending immediately before the day 

on which the Armed Forces start acting in aid of civil power.  

(4) Any proceeding in relation to an area referred to in clause (3) instituted 

on or after the day the Armed Forces start acting in aid of civil power and pending 

in any High Court shall remain suspended for the period during which the Armed 

Forces are so acting.  

 

 

 

Chapter 3 

Tribal Areas 
 

246. Tribal Areas: -- In the Constitution,  

(a) "Tribal Areas" means the areas in Pakistan which, immediately before 

the commencing day, were Tribal Areas, and includes  

(i) the Tribal Areas of Baluchistan and the North- West 

Frontier Province; and  

(ii) the former States of Amb, Chitral, Dir and Swat;  

(b) "Provincially Administered Tribal Areas" means  

(i) The districts of Chitral, Dir and Swat (which includes 

Kalam), the Tribal Area in Kohistan district, Malakand 

Protected Area, the Tribal Area adjoining Mansehra district 

and the former State of Amb; and  



www.paklawyer.com  

 

 

(ii) Zhob district, Loralai district (excluding Duki Tehsil), 

Dalbandis Tehsil of Chagai District and Marri and Bugti 

tribal territories of Sibi district; and  

(c) Federally Administered Tribal Areas includes  

(i) Tribal Areas adjoining Peshawar district;  

(ii) Tribal Areas adjoining Kohat district;  

(iii) Tribal Areas adjoining Bannu district;  

(iv) Tribal Areas adjoining Dera Ismail Khan district;  

(v) Bajaur Agency,  

(va) Orakzai Agency,  

(vi) Mohmand Agency,  

(vii) Khyber Agency;  

(viii) Kurram Agency;  

(ix) North Waziristan Agency, and  

(x) South Waziristan Agency.  

 

247. Administration of Tribal Areas: -- (1) Subject to the Constitution, 

the executive authority of the Federation shall extend to the Federally 

Administered Tribal Areas, and the executive authority of a Province shall extend 

to the Provincially Administered Tribal Areas therein.  

(2) The President may, from time to time, give such directions to the 

Governor of a Province relating to the whole or any part of a Tribal Area within 

the Province as he may deem necessary, and the Governor shall, in the exercise of 

his functions under this Article, comply with such directions.  

(3) No Act of Majlis- e- Shoora (Parliament) shall apply to any Federally 

Administered Tribal Area or to any part thereof, unless the President so directs, 

and no Act of Majlis- e- Shoora (Parliament) or a Provincial Assembly shall apply 

to a Provincially Administered Tribal Area, or to any part thereof, unless the 

Governor of the Province in which the Tribal Area is situate, with the approval of 

the President, so directs; and in giving such a direction with respect to any law, 

the President or, as the case may be, the Governor, may direct that the law shall, 

in its application to a Tribal Area, or to a specified part thereof, have effect 

subject to such exceptions and modifications as may be specified in the direction.  

(4) Notwithstanding anything contained in the Constitution, the President 

may, with respect to any matter within the legislative competence of Majlis- e- 

Shoora (Parliament), and the Governor of a Province, with the prior approval of 

the President, may, with respect to any matter within the legislative competence 

of the Provincial Assembly make regulations for the peace and good government 
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of a Provincially Administered Tribal Area or any part thereof, situated in the 

Province.  

(5) Notwithstanding anything contained in the Constitution, the President 

may, with respect to any matter, make regulations for the peace and good 

Government of a Federally Administered Tribal Area or any part thereof.  

(6) The President may, at any time, by Order, direct that the whole or any 

part of a Tribal Area shall cease to be Tribal Area, and such Order may contain 

such incidental and consequential provisions as appear to the President to be 

necessary and proper:  

Provided that before making any Order under this clause, the President shall 

ascertain, in such manner as he considers appropriate, the views of the people of 

the Tribal Area concerned, as represented in tribal jirga.  

(7) Neither the Supreme Court nor a High Court shall exercise any 

jurisdiction under the Constitution in relation to a Tribal Area, unless Majlis- e- 

Shoora (Parliament) by law otherwise provides: Provided that nothing in this 

clause shall affect the jurisdiction which the Supreme Court or a High Court 

exercised in relation to a Tribal Area immediately before the commencing day.  

 

 

 

Chapter 4 

General 
 

248. Protection to President, Governor, Minister, etc.,: -- (1) The 

President, a Governor, the Prime Minister, a Federal Minister, a Minister of State, 

the Chief Minister and a Provincial Minister shall not he answerable to any court 

for the exercise of powers and performance of functions of their respective offices 

or for any act done or purported to be done in the exercise of those powers and 

performance of those functions:  

Provided that nothing in this clause shall be construed as restricting the right of 

any person to bring appropriate proceedings against the Federation or a Province.  

(2) No criminal proceedings whatsoever shall be instituted or continued 

against the President or a Governor in any court during his term of office.  

(3) No process for the arrest or imprisonment of the President or a 

Governor shall issue from any court during his term of office.  

(4) No civil proceedings in which relief is claimed against the President or 

a Governor shall be instituted during his term of office in respect of anything done 
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by or not done by him in his personal capacity whether before or after he enters 

upon his office unless, at least sixty days before the proceedings are instituted, 

notice in writing has been delivered to him, or sent to him in the manner 

prescribed by law, stating the nature of the proceedings, the cause of action, the 

name, description and place of residence of the party by whom the proceedings 

are to be instituted and the relief which the party claims.  

 

249. Legal Proceedings: -- (1) Any legal proceedings which, but for the 

Constitution, could have been brought by or against the Federation in respect of a 

matter which, immediately before the commencing day, was the responsibility of 

the Federation and has, under the Constitution, become the responsibility of a 

Province, shall be brought by or against the Province concerned; and if any such 

legal proceedings were pending in any court immediately before the commencing 

day then, in those proceedings, for the Federation the Province concerned shall, as 

from that day, be deemed to have been substituted.  

(2) Any legal proceedings which, but for the Constitution, could have been 

brought by or against a Province in respect of a matter which, immediately before 

the commencing day, was the responsibility of the Province and has under the 

Constitution become the responsibility of the Federation, shall be brought by or 

against the Federation; and if any such legal proceedings were pending in any 

court immediately before the commencing day then, in those proceedings, for the 

Province the Federation shall, as from that day, be deemed to have been 

substituted.  

 

250. Salaries, allowances, etc., of the President etc.: -- (l) Within two 

years from the commencing day, provision shall be made by law for determining 

the salaries, allowances and privileges of the President, the Speaker and Deputy 

Speaker and a member of the National Assembly or a Provincial Assembly, the 

Chairman and Deputy Chairman and a member of the Senate, the Prime Minister, 

a Federal Minister, a Minister of State, a Chief Minister, a Provincial Minister and 

the Chief Election Commissioner.  

(2) Until other provision is made by law,  

(a) the salaries, allowances and privileges of the President, the 

Speaker or Deputy Speaker or a member of the National 

Assembly or a Provincial Assembly, a Federal Minister, a 

Minister of a State, a Chief Minister, a Provincial Minister 

and the Chief Election Commissioner shall be the same as 

the salaries, allowances and privileges to which the 
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President, the Speaker or Deputy Speaker or member of the 

National Assembly of Pakistan or a Provincial Assembly, a 

Federal Minister, a Minister of State, a Chief Minister, a 

Provincial Minister or, as the case may be, the Chief 

Election Commissioner was entitled immediately before the 

commencing day; and  

(b) the salaries, allowances and privileges of the Chairman, the 

Deputy Chairman, the Prime Minister and a member of the 

Senate shall be such as the President may by Order 

determine.  

(3) The salary, allowances and privileges of a person holding office as  

(a) the President;  

(b) the Chairman or Deputy Chairman;  

(c) the Speaker or Deputy Speaker of the National Assembly 

or a Provincial Assembly;  

(d) a Governor;  

(e) the Chief Election Commissioner; or  

(f) the Auditor- General;  

shall not be varied to his disadvantage during his term of office.  

(4) At any time when the Chairman or Speaker is acting as President, he 

shall be entitled to the same salary, allowances and privileges as President but 

shall not exercise any of the functions of the office of Chairman or Speaker 

member of Majlis- e- Shoora (Parliament), or be entitled to salary, allowances or 

privileges as Chairman, Speaker or such a member.  

 

251. National language: --  (1) The National language of Pakistan is 

Urdu, and arrangements shall be made for its being used for official and other 

purposes within fifteen years from the commencing day.  

(2) Subject to clause (1), the English language may be used for official 

purposes until arrangements are made for its replacement by Urdu.  

(3) Without prejudice to the status of the National language, a Provincial 

Assembly may by law prescribe measures for the leaching, promotion and use of 

a Provincial language in addition to the National language.  

 

252. Special provisions in relation to major ports and aerodromes: -- 

(1) Notwithstanding anything contained in the Constitution or in any law, the 

President may, by public notification, direct that, for a period not exceeding three 

months from a specified date, a specified law, whether a Federal law or a 
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Provincial law, shall not apply to a specified major port or major aerodrome, or 

shall apply to a specified major port or major aerodrome subject to specified 

exceptions or modifications.  

(2) The giving of a direction under this Article in relation to any law shall 

not affect the operation of the law prior to the date specified in the direction.  

 

253. Maximum limits to property etc.: -- (l) Majlis- e- Shoora 

(Parliament) may by law  

(a) prescribe the maximum limits as to property or any class 

thereof which may be owned, held, possessed or controlled 

by any person; and  

(b) declare that any trade, business, industry or service 

specified in such law shall be carried on or owned, to the 

exclusion complete or partial, of other persons, by the 

Federal Government or a Provincial Government, or by a 

corporation controlled by any such Government.  

(2) Any law which permits a person to own beneficially or possess 

beneficially an area of land greater than that which, immediately before the 

commencing day, he could have lawfully owned beneficially or possessed 

beneficially shall be invalid.  

 

254. Failure to comply with requirement as to time does not render an 

act invalid: -- When any act or thing is required by the Constitution to be done 

within a particular period and it is not done within that period, the doing of the act 

or thing shall not be invalid or otherwise ineffective by reason only that it was not 

done within that period.  

 

Court Decisions 

Judgment when pronounced - Provisions of O.XX. R.1(2) are directory 

in nature and do not provide for consequences in case it is not strictly adhered to -  

Rule 1(2) of O.XX, C.P.C. is in the nature of guiding principle for the Courts to 

which C.P.C. is made applicable and must be kept in mind while reserving a case 

for Judgment - Question as to what will be the reasonable period for pronouncing 

Judgment in a particular case will depend on the facts of each case and the legal 

points involved therein - No general principle of universal application can be laid 

down - Where no prejudice was caused to the party by reason of delay in 

pronouncement of the Judgment, contention that the High Court announced the 

Judgment after more than five months in violation of O.XX, R.1(2), C.P.C. was 
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inconsequential having no material bearing on the merits of the case. Once the 

arguments are concluded before a Court of law, it is expected that Judgment must 

be announced within a reasonable period and without unnecessary delay. No 

doubt, Order XX, rule 1(2), C.P.C stipulates that the Court shall, after the case 

has been heard, pronounce Judgment in open Court, either at once or on some 

future day not exceeding thirty days, for which due notice shall be given to the 

parties or their Advocates, the fact remains that provision on the face of it, is 

directory in nature as it does not provide for consequences in case it is not strictly 

adhered to. It is in the nature of a guiding principle for Court to which C.P.C. is 

made applicable. The rule must be kept in mind while reserving a case for 

Judgment. The question as to what will be reasonable period for pronouncing 

Judgment in a particular case will depend on the facts of each case and the legal 

points involved therein. No general principle of universal application can be laid 

down. No prejudice has been caused to the petitioners in the present case by 

reason of delay in pronouncement of the impugned Judgment and the rule is 

merely directory, the contention that High Court announced the Judgment after 

more than five months in violation of Order XX. rule 1(2), C.P.C. is 

inconsequential having no material bearing on the merits of the case. Even under 

Constitutional dispensation, the case in hand is covered by Article 254 of the 

Constitution, No inflexible rule of law prescribing a period can be laid down for 

the pronouncement of a Judgment after conclusion of the arguments. It would 

always be Just and proper to pronounce the Judgment within a reasonable period 

after notice to the parties. Merely because of delay in pronouncement of 

Judgment, decision itself is not vitiated. PLD 2002  S.C 823 

1989 SCMR 1473; 1997 SCMR 1590; PLD 1968 Lah.1311; 1979 CLC 114; PLD 

1985 Kar. 95 and PLD 1987 SC (AJ&K) 21 ref.  

 

Judgment cannot be declared to be invalid or to have been passed without 

lawful authority simply because the pronouncement was delayed for which no 

specific period can be prescribed under law. PLD 2002  S.C 823 

PLD 1968 Lah.1311; 1979 CLC 114; PLD 1985 Kar. 95 and PLD 1987 SC 

(AJ&K) 21 ref.  

 

255. Oath of office: -- (1) An oath required to be made by a person under 

the Constitution shall preferably be made in Urdu or a language that is understood 

by that person.  

(2) Where, under the Constitution, an oath is required to be made before a 

specified person and, for any reason, it is impracticable for the oath to be made 
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before that person, it may be made before such other person as may be nominated 

by that person.  

(3) Where, under the Constitution, a person is required to make an oath 

before he enters upon an office, he shall be deemed to have entered upon the 

office on the day on which he makes the oath.  

 

256. Private armies forbidden: -- No private organization capable of 

functioning as a military organization shall be formed, and any such organization 

shall be illegal.  

 

257. Provisions relating to the State of Jammu and Kashmir: -- When 

the people of the State of Jammu and Kashmir decide to accede to Pakistan, the 

relationship between Pakistan and the State shall be determined in accordance 

with the wishes of the people of that State.  

 

258. Government of territories outside Provinces: -- Subject to the 

Constitution, until Majlis- e- Shoora (Parliament) by law otherwise provides, the 

President may, by Order, make provisions for peace and good government of any 

part of Pakistan not forming part of a Province.  

 

259. Awards: -- (1) No citizen shall accept any title, honor or decoration 

from any foreign State except with the approval of the Federal Government.  

(2) No title, honor or decoration shall he conferred by the Federal 

Government or any Provincial Government on any citizen, but the President may 

award decorations in recognition of gallantry, meritorious service in the Armed 

Forces, academic distinction or distinction in the field of sports or nursing, as 

provided by Federal law.  

(3) All titles, honors and decorations awarded to citizens by any authority 

in Pakistan before the commencing day otherwise than in recognition of gallantry, 

meritorious service in the Armed Forces or academic distinction shall stand 

annulled.  

 

 

Chapter 5 

Interpretation 
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260. Definitions: -- (1) In the Constitution, unless the context otherwise 

requires, the following expressions have the meaning hereby respectively 

assigned to them, that is to say,  

"Act of [Majlis- e- Shoora (Parliament)]" means an Act passed by 

[Majlis-e-Shoora (Parliament)] or the National Assembly and assented to, or 

deemed to have been assented to, by the President;  

"Act of Provincial Assembly" means an Act passed by the Provincial 

Assembly of a Province and assented to, or deemed to have been assented to, by 

the Governor;  

"agricultural income" means agricultural income as defined for the 

purpose of the law relating to income tax;  

"Article" means Article of the Constitution;  

"borrows" includes the raising of money by the grant of annuities, and 

"loans" shall be construed accordingly;  

"Chairman" means the Chairman of the Senate and, except in Article 49, 

includes a person acting as Chairman of the Senate;  

["Chief Justices", in relation to the Supreme Court or a High Court, 

includes the Judge for the time being acting as Chief Justice of the Court;]  

"citizen" means a citizen of Pakistan as defined by law;  

"clause" means clause of the Article in which it occurs;  

["consultation" shall, save in respect of appointments of Judges of the 

Supreme Court and High Courts, mean discussion and deliberation which shall 

not be binding on the President.]  

"corporation tax" means any tax or income that is payable by companies 

and in respect of which the following conditions apply:  

(a) the tax is not chargeable in respect of agricultural income;  

(b) no deduction in respect of the tax paid by companies is, by 

any law which may apply to the tax, authorized to be made 

from dividends payable by the companies to individuals;  

(c) no provision exists for taking the tax so paid into account in 

computing for the purposes of income tax the total income 

of individual receiving such dividends, or in computing the 

income tax payable by, or refundable to, such individuals;  

"debt" includes any liability in respect of any obligation to repay capital 

sums by way of annuities and any liability under any guarantee, and "debt 

charges" shall be construed accordingly;  

"estate duty" means a duty assessed on, or by reference to, the value of 

property passing upon death;  
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"existing laws" has the same meaning as in clause (7) of Article 268;  

"Federal laws" means a law made by or under the authority of [Majlis- e- 

Shoora (Parliament)];  

"financial year" means a year commencing on the first day of July;  

"goods" includes all materials, commodities and articles;  

"Governor" means the Governor of a Province and includes any person 

for the time being acting as the Governor of a Province;  

"guarantee" includes any obligation undertaken before the commencing 

day to make payments in the event of the profits of an undertaking falling short of 

a specified amount;  

"House" means the Senate or the National Assembly;  

"Joint sitting" means a joint sitting of the two Houses;  

"Judge" in relation to the Supreme Court or a High Court, includes the 

Chief Justice of the Court and also includesÑ  

(a) in relation to the Supreme Court, a person who is acting as 

a Judge of the Court; and  

(b) in relation to the High Court, a person who is an Additional 

Judge of the Court;  

"members of the Armed Forces" does not include persons who are not, for the 

time being, subject to any law relating of the members of the Armed Forces;  

"net proceeds" means, in relation to any tax or duty, the proceeds thereof, 

reduced by the cost of collection, as ascertained and certified by the Auditor- 

General;  

"oath" includes affirmation;  

"Part" means Part of the Constitution;  

"pension" means a pension, whether contributory or not, of any kind 

whatsoever payable to, or in respect of, any person and includes retired pay so 

payable, a gratuity so payable, and any sum or sums so payable by way of the 

return, with or without interest thereon or any addition thereto, of subscriptions to 

a provident fund;  

"person" includes any body politic or corporals;  

"President" means the President of Pakistan and includes a person for the 

time being acting as, or performing the functions of, the President of Pakistan and, 

as respects anything required to be done under the Constitution before the 

commencing day, the President under the Interim Constitution of the Islamic 

Republic of Pakistan;  

"Property" includes any right, title or interest in property, movable or 

immovable, and any means and instruments of production;  
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"Provincial law" means a law made by or under the authority of the 

Provincial Assembly;  

"remuneration" includes salary and pension;  

"Schedule" means Schedule to the Constitution;  

"security of Pakistan" includes the safety, welfare, stability and integrity 

of Pakistan and of each part of Pakistan, but shall not include public safety as 

such;  

"Service of Pakistan" means any service, post or office in connection 

with the affairs of the Federation or of a Province, and includes an All- Pakistan 

Service, service in the Armed Forces and any other service declared to be a 

service of Pakistan by or under Act of [Majlis- e- Shoora (Parliament)] or of a 

Provincial Assembly, but does not include service as Speaker, Deputy Speaker, 

Chairman, Deputy Chairman, Prime Minister, Federal Minister, Minister of State, 

Chief Minister, Provincial Minister, [Attorney-General, [Advocate-General,] 

Parliamentary Secretary] or [Chairman or member of a Law Commission, 

Chairman or member of the Council of Islamic Ideology, Special Assistant to the 

Prime Minister, Adviser to the Prime Minister, Special Assistant to Chief 

Minister, Adviser to a Chief Minister] or member of a House or a Provincial 

Assembly;  

"Speaker" means the Speaker of the National Assembly or a Provincial 

Assembly, and includes any person acting as the Speaker of the Assembly;  

"taxation" includes the imposition of any tax or duty, whether general, 

local or special, and "tax" shall be construed accordingly;  

"tax on income" includes a tax in the nature of an excess profits tax or a 

business profits tax  

(2) In the Constitution "Act of [Majlis-e-Shoora (Parliament)]" or "Federal 

law" or "Act of Provincial Assembly" or "Provincial law" shall include an 

Ordinance promulgated by the President or, as the case may be, a Governor.  

[(3) In the Constitution and all enactments and other legal instruments, 

unless there is anything repugnant in the subject or context  

(a) "Muslim" means a person who believes in the unity and 

oneness of Almighty Allah, in the absolute and unqualified 

finality of the Prophethood of Muhammad (peace be upon 

him), the last of the prophets, and does not believe in, or 

recognize as a prophet or religious reformer, any person 

who claimed or claims to be a prophet, in any sense of the 

word or of any description whatsoever, after Muhammad 

(peace be upon him); and  
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(b) "non- Muslim" means a person who is not a Muslim and 

includes a person belonging to the Christian, Hindu, Sikh, 

Buddhist or Parsi community, a person of the Quadiani 

Group or the Lahori Group who call themselves 'Ahmadis' 

or by any other name or a Bahai, and a person belonging to 

any of the Scheduled Castes.]  

 

261. Person acting in office not to be regarded as successor to previous 

occupant of office, etc.: -- For the purposes of the Constitution, a person who 

acts an office shall not be regarded as the successor to the person who held that 

office before him or as the predecessor to the person who holds that office after 

him.  

 

262. Gregorian calendar to be used: -- (1) For the purpose of the 

Constitution, period of time shall be reckoned according to the Gregorian 

calendar.  

 

263. Gender and number. In the Constitution,-  

(a) words importing the masculine gender be taken to include 

females; and  

(b) words in the singular shall include the plural, and words in 

the plural shall include the singular.  

 

264. Effect of repeal of laws: -- Where a law is repealed or is deemed to 

have been repealed, by, under, or by virtue of the Constitution, the repeal shall not 

except as otherwise provided in the constitution,  

(a) revive anything not in force or existing at the time at which the repeal 

takes effect;  

(b) affect the previous operation of the law or anything duly done or 

suffered under the law;  

(c) affect any right, privilege, obligation or liability acquired, accrued or 

incurred under the law;  

(d) affect any penalty, forfeiture or punishment incurred in respect of any 

offence committed against the law; or  

(e) affect any investigation legal proceeding or remedy in respect of any 

such right, privilege, obligation, liability, penalty, forfeiture or punishment;  
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and any such investigation, legal proceeding or remedy may be instituted, 

continued or enforced, and any such penalty, forfeiture or punishment may he 

imposed, as if the law had not been repealed.  

 

 

 

 

 

Chapter 6 

Title, Commencement and Repeal 

 
265. Title of Constitution and commencement: -- (1) This Constitution 

shall be known as the Constitution of the Islamic Republic of Pakistan.  

(2) Subject to clauses (3) and (4), the Constitution shall come into force on 

the fourteenth day of August, one thousand nine hundred and seventy three or on 

such earlier day as the President may, by notification in the official Gazette, 

appoint, in the Constitution referred to as the "commencing day."  

(3) The Constitution shall, to the extent necessary  

(a) for the constitution of the first Senate;  

(b) for the first meeting of a House or a joint sitting to be held;  

(c) for the election of the President and the Prime Minister to 

be held; and  

(d) to enable any other thing to be done which, for the purposes 

of the Constitution, it is necessary to do before the 

commencing day,  

come into force upon the enactment of the Constitution, but the 

person elected as President or Prime Minister shall not 

enter upon his office before the commencing day.  

(4) Where by the Constitution a power is conferred to make rules or to 

issue orders with respect to the enforcement of any provision thereof, or with 

respect to the establishment of any Court or office, or the appointment of any 

Judge or office thereunder, or with respect to the person by whom, or the time 

when, or the place where, or the manner in which, anything is to be done under 

any such provisions, then that power may be exercised at any time between the 

enactment of the Constitution and its commencement.  
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266. Repeal: -- The Interim Constitution of the Islamic Republic of 

Pakistan, together with the Acts and President's Orders making omissions from, 

additions to, modifications of, or amendments in, that Constitution is hereby 

repealed.  

 

 

 

 

Chapter 7 

Transitional 
 

267. Power of President to remove difficulties: -- (1) At any time before 

the commencing day, or before the expiration of three months from the 

commencing day, the President may, for the purpose of removing any difficulties, 

or for bringing the provisions of the Constitution into effective operation, by 

Order, direct that the provisions of the Constitution shall, during such period as 

may be specified in the Order, have effect, subject to such adaptations, whether by 

way of modification, addition or omission, as he may deem to be necessary or 

expedient.  

(2) An Order made under clause (1) shall be laid before both Houses 

without undue delay, and shall remain in force until a resolution disapproving it is 

passed by each House or, in case of disagreement between the two Houses, until 

such resolution is passed at a joint sitting.  

 

268. Continuance in force, and adaptation of, certain laws: -- (1) 

Except as provided by this Article, all existing laws shall, subject to the 

Constitution, continue in force, so far as applicable and with the necessary 

adaptations, until altered, repealed or amended by the appropriate Legislature.  

(2) The laws specified in the Sixth Schedule shall not be altered, repealed 

or amended [, expressly or impliedly,] without the previous sanction of the 

President [accorded after consultation with the Prime Minister]  

Provided that the laws mentioned at entries 27 to 30 and entry 35 in the 

Sixth Schedule shall stand omitted after six years. 

(3) For the purpose of bringing the provisions of any existing law into 

accord with the provisions of the Constitution (other than Part II of the 

Constitution), the President may by Order, within a period of two years from the 

commencing day, make such adaptation, whether by way of modification, 
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addition or omission, as he may deem to be necessary or expedient, and any such 

Order may be made so as to have effect from such day, not being a day earlier 

than the commencing day, as may be specified in the Order.  

(4) The President may  authorise the Governor of a Province to exercise, 

in relation to the Province, the powers conferred on the President by clause (3) in 

respect of laws relating to matters with respect to which the Provincial Assembly 

has power to make laws.  

(5) The powers exercisable under clauses (3) and (4) shall be subject to the 

provisions of an Act of the appropriate Legislature.  

(6) Any court, tribunal or authority required or empowered to enforce an 

existing law shall, notwithstanding that no adaptations have been made in such 

law by an Order made under clause (3) or clause (4), construe the law with all 

such adaptations as are necessary to bring it into accord with the provisions of the 

Constitution.  

(7) In this Article, "existing laws" means all laws (including Ordinances, 

Orders- in- Council, Orders, rules, by- laws, regulations and Letters Patent 

constituting a High Court, and any notifications and other legal instruments 

having the force of law) in force in Pakistan or any part thereof, or having 

extraterritorial validity, immediately before the commencing day.  

Explanation : ---  In this Article, "in force", in relation to any law, means 

having effect as law whether or not the law has been brought into operation.  

 

269. Validation of laws, acts, etc.: -- (1) All Proclamations, President's 

Orders, Martial Law Regulations, Martial Law Orders and all other laws made 

between the twentieth day of December, one thousand nine hundred and seventy 

one and the twentieth day of April, one thousand nine hundred and seventy- two 

(both days inclusive), are hereby declared notwithstanding any judgment of any 

Court, to have been validly made by competent authority and shall not be called 

in question in any court on any ground whatsoever.  

(2) All orders made, proceedings taken and acts done by any authority, or 

by any person, which were made, taken or done, or purported to have been made, 

taken or done, between the twentieth day of December, one thousand nine 

hundred and seventy- one, and the twentieth day of April, one thousand nine 

hundred and seventy- two (both days inclusive) in exercise of the powers derived 

from any President's Orders, Martial low Regulations, Martial Law Orders, 

enactments, notifications, rules, orders or by- laws, or in execution of any orders 

made or sentences passed by any authority in the exercise or purported exercise of 

powers as aforesaid, shall, notwithstanding any judgment of any count, be deemed 
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to be and always to have been validly made, taken or done and shall not be called 

in question in any court on any ground whatsoever.  

(3) No suit or other legal proceedings shall lie in any court against any 

authority or any person for or on account of or in respect of any order made, 

proceedings taken or act done whether in the exercise or purported exercise of the 

powers referred to in clause (2) or in execution of or in compliance with orders 

made or sentences passed in exercise or purported exercise of such powers.  

 

270. Temporary validation of certain laws, etc.: -- (1) [Majlis- e- 

Shoora (Parliament)] may by law made in the manner prescribed for legislations 

for a matter in Part I of the Federal Legislative List validate all Proclamations, 

President's Orders, Martial Law Regulations, Martial Law Orders and other laws 

made between the twenty- fifth day of March, one thousand nine hundred and 

sixty- nine and the nineteenth day of December, one thousand nine hundred and 

seventy- one (both days inclusive).  

(2) Notwithstanding a judgment of any court, a law made by [Majlis- e- 

Shoora (Parliament)] under clause (1) shall not be questioned in any court on any 

ground whatsoever.  

(3) Notwithstanding the provisions of clause (1), and a judgment of any 

court to the contrary, for a period of two years from the commencing day, the 

validity of all such instruments as are referred to in clause (1) shall not be called 

in question before any court on any ground whatsoever.  

(4) All orders made, proceedings taken and acts done by any authority, or 

any person, which were made, taken or done, or purported to have been made, 

taken or done, between the twenty- fifth day of March, one thousand nine hundred 

and sixty- nine and nineteenth day of December, one thousand nine hundred and 

seventy- one (both days inclusive), in exercise of powers derived from any 

President's Orders, Martial Law Regulations, Martial Law Orders, enactments, 

notifications, rules, orders or by- laws, or in execution of any order made or 

sentence passed by any authority in the exercise or purported exercise of power as 

aforesaid shall, notwithstanding any judgment of any court, be deemed to be and 

always to have been validly made, taken or done, so however that any such order, 

proceeding or act may be declared invalid by [Majlis- e- Shoora (Parliament)] at 

any time within a period of two years from the commencing day by resolution of 

both Houses, or in case of disagreement between the two Houses, by such 

resolution passed at a joint sitting and shall not be called in question before any 

court on any ground whatsoever.  
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270A. Validation of President's Orders, etc.: -- (l) The Proclamation of 

the fifth day of July, 1977, all President's Orders, Ordinances, Martial Law 

Regulations, Martial Law Orders, including the Referendum Order, 1984 (P. O. 

No. 11 of 1984), under which, in consequence of the result of the referendum held 

on the nineteenth day of December 1984. General Muhammad Zia- ul- Haq 

became the President of Pakistan on the day of the first meeting of the Majlis- e- 

Shoora (Parliament) in joint sitting for the term specified in clause (7) of Article 

41, the Revival of the Constitution of 1973 Order, 1985 (P. O. No. 14 of 1985), 

the Constitution (Second Amendment) Order 1985 (P. O. No. 24 of 1985), and all 

other laws, made between the fifth day of July, 1977, and the date on which this 

Article comes into force are hereby affirmed, adopted and declared, 

notwithstanding any judgment of any court, to have been validly made by 

competent authority and, notwithstanding anything contained in the Constitution, 

shall not be called in question in any court on any ground whatsoever:  

Provided that a President's Order, Martial Law Regulation or Martial Law Order 

made after the thirtieth day of September, 1985, shall be confined only to making 

such provisions as facilitate, or are incidental to, the revocation of the 

Proclamation of the fifth day of July, 1977.  

(2) All order made, proceedings taken and acts done by any authority or 

by any person, which were made, taken or done, or purported to have been made, 

taken or done, between the fifth day of July, 1977, and the date on which this 

Article comes into force, in exercise of the powers derived from any 

Proclamation, President's Orders, Ordinances, Martial Law Regulations, Martial 

Law Orders, enactments, notifications, rules, orders or by- laws, or in execution 

of or in compliance with any order made or sentence passed by any authority in 

the exercise or purported exercise of powers as aforesaid, shall, notwithstanding 

any judgment of any court, be deemed to be and always to have been validly 

made, taken or done and shall not be called in question in any court on any 

ground whatsoever.  

(3) All President's Orders, Ordinances, Martial Law Regulations, Martial 

Law Orders, enactments, notifications, rules, orders or by- laws in force 

immediately before the date on which this Article comes into force shall continue 

in force until altered, repealed or amended by competent authority.  

Explanation. In this clause, Competent authority means-  

(a) in respect of President's Orders, Ordinances, Martial Law Regulations, 

Martial Law Orders and enactments, the Legislature; and  
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(b) in respect of notifications, rules orders and by- laws, the authority in 

which the power to made, alter, repeal or amend the same vests under the 

law.  

(4) No suit, prosecution or other legal proceedings shall lie in any court 

against any authority or any person, for or on account of or in respect of any order 

made, proceedings taken or act done whether in the exercise or purported exercise 

of the powers referred to in clause (2) or in execution of or in compliance with 

orders made or sentences passed in exercise or purported exercise of such powers.  

(5) For the purposes of clauses (1), (2) and (4), all orders made, 

proceedings taken, acts done or purporting to be made, taken or done by any 

authority or person shall be deemed to have been made, taken or done in good 

faith and for the purpose intended to be served thereby.  

[(6) Such of the President's Orders and Ordinances referred to in clause (1) 

as are specified in the Seventh Schedule may be amended in the manner provided 

for amendment of the Constitution, and all other laws referred to in the said clause 

may be amended by the appropriate Legislature in the manner provided for 

amendment of such laws.]  

Explanation. In this Article, "President's Orders" includes "President and 

Chief Martial Law Administrator's Orders" and "Chief Martial Law 

Administrator's Orders."  

Court Decisions 

Scope - Article 270-A. Constitution of Pakistan does not take away the 

Jurisdiction of the High Court from reviewing acts, actions or proceedings which  

Suffered from defect of Jurisdiction or were coram non judice. Article 270-A of 

the Constitution provides protection to all laws made between the 5th day of July, 

1977 to 30th December, 1985. Article 270-A of the Constitution does not take 

away the Jurisdiction of the High Court from reviewing acts, actions or 

proceedings which  Suffered from defect of Jurisdiction or were coram non judice 

or mala fide. PLD 2002  S.C .830 

 Federation of Pakistan v. Ghulam Mustafa Khar PLD 1989 SC 26 ref.  

 

Military Courts  Scope of authority and Jurisdiction-- Military Courts 

comprising of Special Military Courts and  Summary Military Courts were 

constituted under the provisions of Martial Law Order No.4 and their scope of 

authority and Jurisdiction was defined in various Martial Law Orders and 

Regulations which remained on the statute book and were given a complete 

blanket cover by Constitution (Eighth Amendment) Act, 1985, Art.270 was a 

pointer on the  Subject - Only exception to the Judgments and convictions 
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recorded by Military Courts was where  Such Court acted without Jurisdiction, 

beyond its Jurisdiction or where the Judgment passed was coram non judice, void 

ab-initio and/or prompted by mala fides - Barring  Such class of cases actions 

taken, acts performed, decisions made, Judgments rendered, punishments 

recorded and liabilities incurred were protected under the Constitutional 

dispensation validated by Parliament, which came into being after General 

Elections held in 1985. PLD 2002  S.C .830 

Federation of Pakistan v. Ghulam Mustafa Khar PLD 1989 SC 26 ref.  

Father (deceased) of the petitioner faced prosecution before  Summary 

Military Court constituted under M.L.O. No.4 (1977) which Court after going 

through the entire evidence, convicted the accused in 1984 which conviction he 

served out - No mala fide, or malice towards the Courts was attributed by the 

convict then and he did not agitate the matter before the High Court during his 

lifetime but after his death when the Authorities concerned took necessary steps 

for recovery of the amount of fine etc. out of the estate left by him, his legal heirs 

approached the High Court in 1989 by filing Constitutional petition - Validity - 

Deceased father of the petitioner was convicted by  Summary Military Court in 

1984 and after five years of his conviction Constitutional petition was filed by his 

heirs - Constitutional petition which was barred by time for which no plausible 

explanation had been given in the application for condonation of delay was 

rightly dismissed by the High Court on merits and ground of laches as Courts 

always help the vigilant who approaches the Court in time, but not the person, 

who was negligent in pur Suing his matter. PLD 2002  S.C .830 

 Federation of Pakistan v. Ghulam Mustafa Khar PLD 1989 SC 26 ref.  

 

Bar of Jurisdiction contemplated by Art.270-A. Constitution of 

Pakistan, 1973, in relation to the actions taken under various Presidential 

Orders/Ordinances, Martial Law Regulations, Martial Law Orders etc. was 

neither absolute nor inflexible - High Court had Jurisdiction to examine and 

enquire into the vires of the convictions rendered by Military Courts and to 

adjudicate whether the exercise of power was within the four corners of the 

Statute creating  Such Courts - If High Court had come to the conclusion that the 

Jurisdiction was exercised without Jurisdiction, in excess of authority or the 

Judgment rendered was coram non judice or void ab-initio, High Court's 

Jurisdiction in terms of Art. 199 of the Constitution would remain intact. PLD 

2002  S.C .830 
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270-AA Validation and affirmation of laws, etc. (1) The Proclamation 

of Emergency of the fourteenth day of October, 1999, all President's Orders, 

Ordinances, Chief Executive's Orders, including the Provisional Constitution 

Order No. 1 of 1999, the Oath of Office (Judges) Order, 2000 (No. 1 of 2000), 

Chief Executive's Order No. 12 of 2002, the amendments made in the 

Constitution through the Legal Framework Order, 2002 (Chief Executive's Order 

No. 24 of 2002), the Legal Framework (Amendment) Order , 2002 (Chief 

Executive's Order No. 29 of 2002), the Legal Framework (Second Amendment) 

Order, 2002 (Chief Executive's Order No. 32 of 2002) and all other laws made 

between the twelfth day of October, one thousand nine hundred and ninety-nine 

and the date on which this Article comes into force (both days inclusive), having 

been duly made or accordingly affirmed, adopted and declared to have been 

validly made by the competent authority and notwithstanding anything contained 

in the Constitution shall not be called in question in any court or forum on any 

ground whatsoever. 

(2) All orders made, proceedings taken, appointments made, including 

secondments and deputations, and acts done by any authority, or by any person, 

which were made, taken or done, or purported to have been made, taken or done, 

between the twelfth day of October, one thousand nine hundred and ninety-nine, 

and the date on which this Article comes into force (both days inclusive), in 

exercise of the powers derived from any Proclamation, President's Orders, 

Ordinances, Chief Executive's Orders, enactments, including amendments in the 

Constitution, notifications, rules, orders, bye-laws or in execution of or in 

compliance with any orders made or sentences passed by any authority in the 

exercise or purported exercise of powers as aforesaid, shall, notwithstanding any 

judgment of any court, be deemed to be and always to have been validly made, 

taken or done and shall not be called in question in any court or forum on any 

ground whatsoever. 

(3) All Proclamations, President's Orders, Ordinances, Chief Executive's 

Orders, laws, regulations, enactments, including amendments in the Constitution, 

notification, rules, orders or bye-laws in force immediately before the date on 

which this Article comes into force shall continue in force, until altered, repealed 

or amended by the competent authority.  

Explanation: In this clause," competent authority" means,-  

(a) in respect of President's Orders, Ordinances, Chief Executive's Orders 

and enactments, including amendments in the Constitution, the appropriate 

Legislature; and 
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(b) in respect of notifications, rules, orders and bye-laws, the authority in 

which the power to make, alter, repeal or amend the same vests under the 

law. 

(4) No suit, prosecution or other legal proceedings, including writ 

petitions, shall lie in any court or forum against any authority or any persons, for 

or on account of or in respect of any order made, proceedings taken or act done 

whether in the exercise or purported exercise of the powers referred to in clause 

(2) or in execution of or in compliance with orders made or sentences passed in 

exercise or purported exercise of such powers. 

(5) For the purposes of clauses (1), (2) and (4), all orders made, 

proceedings taken , appointments made, including secondments and deputations, 

acts done or purporting to be made, taken or done by any authority or person shall 

be deemed to have been made, taken or done in good faith and for the purpose 

intended to be served thereby. 

 

270-B. Elections to be deemed to be held under Constitution: -- 

Notwithstanding anything contained in the Constitution, the elections held under 

the Houses (of Parliament) and Provincial Assemblies (Elections) Order, 1977 

[and the Conduct of General Elections Order, 2002 (Chief Executive's Order No.7 

of 2002),] to the Houses and the Provincial Assemblies shall be deemed to have 

been held under the Constitution and shall have effect accordingly.  

 

270-C. Oath of office of Judges, etc.- Notwithstanding anything 

contained in the Constitution, all persons appointed as Judges of the Supreme 

Court, High Courts and Federal Shariat Court who have taken oath under the Oath 

of Office (Judges) Order, 2000 (1 of 2000), or not having been given or taken 

oath under that Order have ceased to continue to hold the office of a Judge shall 

be deemed to have been appointed or ceased to continue to hold such office, as 

the case may be, under the Constitution and such appointment or cession of office 

shall have effect accordingly.  

 

271. First National Assembly: -- (1) Notwithstanding anything contained 

in the Constitution, but subject to Article 63, Article 64 and Article 223,Ñ  

[(a) the first National Assembly shall consist of-:  

(i) persons who have taken oath in the National 

Assembly of Pakistan existing immediately before 

the commencing day, and  
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(ii) the persons to be elected in accordance with law by 

the members of the Assembly to fill the seats 

referred to in clause (2A) of Article 51,  

and, unless sooner dissolved, shall continue until the fourteenth 

day of August, one thousand nine hundred and seventy- 

seven; and reference to "total membership" of the National 

Assembly in the Constitution shall be construed 

accordingly;]  

(b) the qualifications and disqualifications for being elected 

and being a member of the first National Assembly shall, 

except in case of members filling casual vacancies [, or to 

be elected to the additional seats referred to in clause (2A) 

of Article 51,] after the commencing day, be the same as 

under the Interim Constitution of the Islamic Republic of 

Pakistan:  

Provided that no person holding an office of profit 

in the service of Pakistan shall continue to be a member of 

the first National Assembly after the expiration of three 

months from the commencing day.  

(2) If a person referred to in paragraph (a) of clause (1) is, immediately 

before the commencing day, also a member of a Provincial Assembly, he shall not 

take a seat in the National Assembly or the Provincial Assembly until he resigns 

one of his seats.  

(3) A casual vacancy in a seat in the first National Assembly, including a 

vacancy in a seat in the National Assembly of Pakistan existing before the 

commencing day which was not filled before that day, caused by reason of death 

or resignation of a member or consequent upon his incurring a disqualification or 

easily to be a member as a result of the final decision of an election petition may 

be filled in the same manner in which it would have been filled before the 

commencing day.  

(4) A person referred to in paragraph (a) of clause (1) shall not sit or vote 

in the National Assembly until he has made the oath prescribed by Article 65 and, 

if, without the leave of the Speaker of the National Assembly granted on 

reasonable cause shown, he fails to make the oath within twenty- one days from 

the day of the first meeting of the Assembly, his seat shall become vacant at the 

expiration of that period.  
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272. First constitution of Senate. Notwithstanding anything contained in 

the Constitution, but subject to [Article 63 and] Article 223,  

(a) the Senate shall, until the first National Assembly under the 

Constitution continues in existence, consist of forty- five members and the 

provisions of Article 59 shall have effect as if, in paragraph (a) of clause (1) 

thereof, for the word "fourteen" the word "ten" and in paragraph (b) of that clause 

for the word "five" the word "three", were substituted, and reference to "total 

memberships" of the Senate in the Constitution shall be construed accordingly,  

(b) the members elected or chosen as members of the Senate shall be 

divided into two groups by drawing of lots, the first group consisting of five 

members from each Province, two members from the Federally Administered 

Tribal Areas and one member from the Federal Capital and the second group 

consisting of five members from each Province one member from the said Areas 

and one member from the Federal Capital;  

(c) the term of office of members of the first group and of the second 

group shall respectively be two years and four years;  

(d) the term of office of persons elected or chosen to succeed the members 

of the Senate at the expiration of their respective terms shall be four years;  

(e) the term of office of a person elected or chosen to fill a casual vacancy 

shall be the unexpired term of the member whose vacancy he is elected or chosen 

to fill;  

(f) as soon as the first general election to the National Assembly is held, 

there shall be elected to the Senate four additional members from the Federally 

Administered Tribal Areas; and  

(g) the term of office of such half of the members elected under paragraph 

(f) as may be determined by drawing of lots shall be the unexpired term of office 

of the members of the first group and the term of office of the other half shall be 

the unexpired term of the members of the second group.  

 

273. First Provincial Assembly: -- (1) Notwithstanding anything 

contained in the Constitution, but subject to Article 63, Article 64 and Article 223,  

[(a) the first Assembly of a Province under the Constitution 

shall consist of  

(i) the members of the Assembly of that Province in 

existence immediately before the commencing day, 

and  
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(ii) the additional members to be elected in accordance 

with law by the members of the Assembly to fill the 

seats referred to in clause (3) of Article 106,  

and, unless sooner dissolved, shall continue 

until the fourteenth day of August, one thousand 

nine hundred and seventy- seven; and reference to 

"total membership" of the Assembly of a Province 

in the Constitution shall be construed accordingly;]  

(b) the qualifications and disqualifications for membership of the 

first Assembly of a Province shall, except in case of 

members filling casual vacancies [, or to be elected to the 

additional seats referred to in clause (3) of Article 106,] 

after the commencing day, be the same as were provided in 

the Interim Constitution of the Islamic Republic of 

Pakistan:  

Provided that no person holding an office of profit 

in the service of Pakistan shall continue to be a member of 

the Assembly after the expiration of three months from the 

commencing day.  

(2) A casual vacancy in a seat in the first Assembly of a Province, 

including a vacancy in a seat in the Assembly of that Province in existence 

immediately before the commencing day which was not filled before that day, 

caused by reason of death or resignation of a member or consequent upon his 

incurring a disqualification or ceasing to be a member as a result of the final 

decision of an election petition may be filled in the same manner in which it 

would have been filled before the commencing day.  

(3) A member referred to in paragraph (a) of clause (1) shall not sit or vote 

in the Provincial Assembly until he has made the oath prescribed by Article 65 

read with Article 127 and, if, without leave of the Speaker of the Provincial 

Assembly granted on reasonable cause shown, he fails to make the oath within 

twenty- one days from the day of the first meeting of the Provincial Assembly, his 

seat shall become vacant at the expiration of that period.  

 

274. Vesting of property, assets, rights, liabilities and obligations: -- 

(1) All property and assets which, immediately before the commencing day, were 

vested in the President or the Federal Government shall, as from that day, vest in 

the Federal Government unless they were used for purposes which, on that day, 
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became purposes of the Government of a Province, in which case they shall, as 

from that day, vest in the Government of the Province.  

(2) All property and assets which, immediately before the commencing 

day, were vested in the Government of a Province, shall, as from that day, 

continue to be vested in the Government of that Province, unless they were used 

for purposes, which on that day, became purposes of the Federal Government in 

which case they shall, as from that day, vest in the Federal Government.  

(3) All rights, liabilities and obligations of the Federal Government or of 

the Government of a Province, whether arising out of contract or otherwise, shall 

as from the commencing day, continue to be respectively the rights, liabilities and 

obligations of the Federal Government or of the Government of the Province, 

except that  

(a) all rights, liabilities and obligations relating to any matter 

which, immediately before that day, was the responsibility 

of the Federal Government, but which under the 

Constitution, has become the responsibility of the 

Government of a Province, shall devolve upon the 

Government of that Province; and  

(b) all rights, liabilities and obligations relating to any matter 

which, immediately before that day, was the responsibility 

of the Government of a Province, but which under the 

Constitution, has become the responsibility of Federal 

Government, shall devolve upon the Federal Government.  

 

275. Continuance in office of persons in service of Pakistan, etc.: -- (1) 

Subject to the Constitution and until law is made under Article 240 any person 

who, immediately before the commencing day, was in the service of Pakistan 

shall, as from that day, continue in the service of Pakistan on the same terms and 

conditions as were applicable to him under the Interim Constitution of the Islamic 

Republic of Pakistan immediately before that day.  

(2) Clause (1) shall also apply in relation to a person holding office 

immediately before the commencing day as  

(a) Chief Justice of Pakistan or other Judge of the Supreme 

Court, or Chief Justice or other Judge of a High Court;  

(b) Governor of a Province;  

(c) Chief Minister of a Province;  

(d) Speaker or Deputy Speaker of the National Assembly or a 

Provincial Assembly;  
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(e) Chief Election Commissioner;  

(f) Attorney- General for Pakistan or Advocate- General for a 

Province;  

(g) Auditor- General of Pakistan.  

(3) Notwithstanding anything contained in the Constitution, for a period of 

six months from the commencing day, a Federal Minister or a Minister of State or 

the Chief Minister of a Province or a Provincial Minister may be a person who is 

not a member of [Majlis- e- Shoora (Parliament)] or, as the case may be, the 

Provincial Assembly of that Province; and such Chief Minister and Provincial 

Minister shall have the right to speak and otherwise take part in the proceedings 

of the Provincial Assembly or any committee thereof of which he may be named a 

member, but shall not by virtue of this clause be entitled to vote.  

(4) Any person who under this Article, is continued in an office in respect 

of which a form of oath is set out in the Third Schedule shall, as soon as is 

practicable after the commencing day make before the appropriate person oath in 

that form.  

(5) Subject to the Constitution and law  

(a) all civil, criminal and revenue Courts exercising 

jurisdiction and functions immediately before the 

commencing day shall, as from that day, continue to 

exercise their respective jurisdictions and functions; and  

(b) all authorities and all offices (whether judicial, executive, 

revenue or ministerial) throughout Pakistan exercising 

functions immediately before the commencing day shall, as 

from that day, continue to exercise their respective 

functions.  

 

276. Oath of first President: -- Notwithstanding anything contained in 

the Constitution, the first President may, in the absence of the Chief Justice of 

Pakistan, make the oath referred to in Article 42 before the Speaker of the 

National Assembly.  

 

277. Transitional financial provisions: -- (1) The schedule of authorized 

expenditure authenticated by the President for the financial year ending on the 

thirtieth day of June, one thousand nine hundred and seventy- four, shall continue 

to remain a valid authority for expenditure from the Federal Consolidated Fund 

for that year.  
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(2) The President may, in respect of expenditure of the Federal 

Government for any financial year preceding the Financial year commencing on 

the first day of July, one thousand nine hundred and seventy-three (being 

expenditure in excess of the authorized expenditure for that year), authorize the 

withdrawal of money from the Federal Consolidated Fund.  

(3) The provisions of clauses (1) and (2) shall apply to and in relation to a 

Province, and for that purpose  

(a) any reference in those provisions to the President shall be 

read as a reference to the Governor of the Province;  

(b) any reference in those provisions to the Federal 

Government shall be read as a reference to the Government 

of the Province; and  

(c) any reference in those provisions to the Federal 

Consolidated Fund shall read as a reference to the 

Provincial Consolidated Fund of the Province.  

 

278. Accounts not audited before commencing day: -- The Auditor- 

General shall perform the same functions and exercise the same powers in relation 

to accounts which have not been completed or audited before the commencing 

day as, by virtue of the Constitution, he is empowered to perform or exercise in 

relation to other accounts, and Article 171 shall, with the necessary modifications, 

apply accordingly.  

 

279. Continuance of taxes: -- Notwithstanding anything contained in the 

Constitution, all taxes and fees levied under any law in force immediately before 

the commencing day shall continue to be levied until they are varied or abolished 

by Act of the appropriate Legislature.  

 

280. Continuance of Proclamation of Emergency: -- The Proclamation 

of Emergency issued on the twenty- third day of November, one thousand nine 

hundred and seventy- one, shall be deemed to be a Proclamation of Emergency 

issued under Article 232, and for the proposes of clause (7) and clause (8) thereof 

to have been issued on the commencing day, and any law, rule or order made or 

purporting to have been made in pursuance of that Proclamation shall be deemed 

to have been validly made [and shall not be called in question in any court on the 

ground of inconsistency with any of the rights conferred by Chapter 1 of Part II.]  
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