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THE 
Family Courts Act, 1964 

 
 ( XXXV OF 1964) 

 
Assented to by Governor on 14th July, 1964, 

and enforced w.e.f 2nd November 1965 
 

An Act to make provision 
for the establishment of Family Courts 

 
 
Preamble :--   
WHEREAS it is expedient to make provision for the establishment of Family Courts for 

the expeditious settlement and disposal of disputes relating to marriage and family affairs for 
matters connected therewith; 

 
Legal Amendments1. Omitted the words “WEST PAKISTAN” by family Courts (Amendment) 
Act No.X Of 1996.,dated 5.8.1996. 

 
Court Decisions 

Latest Law Cases 
Expeditious settlement and disposal of family disputes--Object of Family Court Act, is to 
minimize technicalities and procedural bottlenecks for purpose of speedy justice between 
parties in shortest possible time and in shortest possible manner. PLJ 2012 SC 1 = 2012 Law 
vision 1 

 
 

Nature and purpose of—Provisions of West Pakistan Family Courts Act, 1964 were of a 
beneficial nature which had enlarged the scope of jurisdiction of Family Courts and also 
vested the Court with power of giving substantial relief to wife and children with a right of 
appeal.  

Legislature's intendment that all other matters except suits and applications under 
Guardians and Wards Act, 1890, penning at time of enforcement of West Pakistan Family 
Courts Act, 1964, shall be disposed of by new forum created there under implied in 
subsections (4) & (5).-It is clear from the reading of these provisions that the Legislature 
intended that only sums and applications under Guardians anti Wards Act were to be 
disposed of by the Courts in which they were pending at the time of the coming into force of 
the Act. In other words, the necessary implication and intendment derivable from these two 
provisions is that all other matters pending at the time of the coining into force of the Act will 
be taken up and disposed of by the new forums created by the Act. This intendment is further 
supported by the use of strong language in section 5 of the Act, wherein the words used are: 
"the Family trout’s shall have exclusive jurisdiction to entertain, hear and adjudicate upon 
matters specified in the Schedule". Apart from stress on the exclusiveness of the jurisdiction, 



 

 

the three stages of the proceedings are dealt with separately, i.e.:- (i) entertaining a matter (ii) 
hearing a matter; and (iii)  adjudicating a matter.  This provides sufficient scope for the 
proposition that if a matter has been entertained in another forum, on the coming into force of 
the Act if that matter has gone to the exclusive jurisdiction of a forum created by the Act, it 
shall be heard and adjudicated by the new forum. P L D 1969 Pes.62 

Purpose of the Act :—Non-applicability of provisions of C.P.C to proceedings before 
Family Court—Reasons stated. PLD 2003 Pesh. 63 

Retrospectively - Section 5, except to extent indicated in S. I (4) & (5) retrospective in 
application. The language used in section 20 is also in line with the proposition that the 
Legislature intended the application of section 5 to be retrospective, except to the extent 
indicated in subsections (4) and (5) of section 1 of the Act. Therefore, it was held ` that section 
1of the Act has retrospective application. P L D 1969 Pes. 62 

Determining jurisdiction of Family Court—Words ‘ordinary resides’ must be 
construed in the context of an estranged wife who has left her husband’s abode and has sought 
residing at any other place of her own choice. PLD 1976 Karachi 978 rel. 2003 Lawvision 32 = 
PLJ 2003 Peshawar 135  

 
It is hereby enacted as follows: 
 
1. Short title, extent and commencement..(1) This Act may be called the Family 

Courts Act , 1964.  
 
2) It extends to the whole of [Pakistan] the province of west Pakistan except the 

Tribal Areas. 
 
3) It shall come into force in such area of area and or such date of dates as 

Government may, by notification in the official Gazette specify in his behalf. 
 
4) Nothing in this Act shall apply to any suit, or any application under the 

Guardians and Wards Act, 1890 pending for trial or hearing in any Court immediately before 
the coming into force of this Act, and all such suits and applications shall be heard and 
disposed of as if this Act were not in force. 

 
[5) Any suit, or any application under the Guardians and Wards Act, 1890, which 

was pending for trial or hearing in any court immediately before the coming into force of this 
Act, and which his been dismissed solely on the ground that such suit or application is to be 
tried by a Family Court established under this Act shall, notwithstanding anything to the 
contrary contained in any law ,on made to it in that behalf by any party to the suit or 
application ,be tried and heard by such court from the stage at which such or application had 
reached at the time of its dismissal. 

  
2.  Definitions. (1) In this Act, unless the context otherwise requires, the following 

expressions shall have the meaning hereby respectively assigned to them, that is to say— 
 
a) "Arbitration Council" and "Chairman" shall have the meanings respectively 

assigned to them in the Muslim Family Laws Ordinance, 1961; 
b) "Family Court" means a Court constituted under this Act; 
c) "Government" means the [Provincial Government-. 



 

 

d)  "party" shall include any person who as such in considered necessary for a 
proper decision of the dispute and whom the Family Court adds as a party to 
such dispute; 

e)  "prescribed" means prescribed by rules made under this Act. 
 
2) Words and expressions used in this Act but not herein defined shall have the 

meaning respectively assigned to them in the Code of Civil Procedure, 1908. 
 

Court Decisions 
Constitutional petition-Two appeals one against dismissal of suit for dissolution of 

marriage and the other against dismissal of application under S.476, Cr.P.C., 1898, relating to 
perjury were pending before two different Appellate Courts i.e. two, different Additional 
District Judges-Petitioner's Constitutional petition for trial of both appeals by any one Court 
and for decision of criminal appeal pertaining to proceedings under S.476, Cr.P.C. before the 
decision of appeal against dissolution of marriage case-Two Courts entertaining appeals 
arising out of S.14, West Pakistan Family Courts Act, 1964, were neither expressly created by 
that Act nor they were by any fiction of law deemed to be treated as Family Courts in the sense 
in which Family Courts were constituted by Ss.2(b) & 3 of the Family Courts Act-District Judge 
was directed to assign two appeals to one Appellate Court and in this regard District Judge 
could exercise powers under S.24, Civil Procedure Code, 1908, in respect of appeal filed 
against decision of dissolution of marriage while in relation to criminal appeal (relating to 
perjury) he could have recourse to S 528, Criminal Procedure Code, 1898-District Judge was 
possessed of power to assign appeal and functions of hearing appeal to any Additional District 
Judge-Law favors adjudication of proceedings which arise out of same/similar issues/parties 
together, so that one Court can view entire controversy in its correct perspective and without 
having to look into things independently and in isolation which approach was always prone to 
result into overlooking of things, matters or evidence resulting in miscarriage of justice-
Constitutional petition was allowed only in respect of prayer for adjudication of appeals by 
one Court. 1996 M L D 1749  PLD 1976  Kar. 68-and PLD 1977 Lah. 18 ref. 

Custody of minor--Suit for custody of minor must be instituted in Court of District 
Judge who can transfer case to an Additional District Judge or Civil Judge having jurisdiction 
under r. 5, West Pakistan Family Courts Rules,  1985 C L C 1343  P L D 1969 Lah. 834 and P L 
D 1972 Kar. 410 ref.  

Legitimacy of minor—suit for recovery of maintenance for minor girl filed by wife was 
resisted by husband alleging that minor girl being not his legitimate daughter, he was not 
responsible for her maintenance allowance—Minor girl was born in 7th month of the 
marriage—Minor girl born during the said wedlock, was not illegitimate, but was lawful child 
of the parties—Whenever wife was charged with adultery, husband would be required to 
substantiate his accusation of adultery by producing four witnesses, but if no evidence except 
himself was available, husband would take Oath or Lain—If wife also, took Oath, no chances 
of retraction of charge of adultery would remain with husband and he could be punished if he 
would retract and retraction would amount to acknowledgement by husband—Child who was 
born within sim months of a valid wedlock was a legitimate child under Islamic law—Minor 
girl born 7th month of wedlock was lawful child of husband especially when birth entry of 
minor girl was got registered by the husband—Husband was rightly held responsible to pay 
maintenance allowance to minor girl in circumstances. PLD 2003 Lah. 264 

Word "party"-Definition wide enough to include a party as such and also other persons 
whose presence necessary for decision of dispute-Determination of questions relating to 
liability to pay dower-Husband and surety both necessary parties to such determination-
Preamble of Act does not affect significance of definition of "party". P L D 1979 Lah.176 



 

 

 
3.  Establishment of Family Courts: 1) Government shall establish one or more 

Family Courts in each District or at such other place as it may deem necessary and appoint a 
Judge for each such Courts. 

 
Provided that at least one Family Court in each District shall be presided over by a 

woman Judge to be appointed within a period of six months or within such period as the 
Federal Government may, on the request of Provincial Government, extend: 

 
2) A woman Judge may be appointed for more than one District and in such cases the 

woman Judge may sit for the disposal of cases at such place or places in either District, as the 
Provincial Government may specify. 

 
3) Government shall, in consultation with the High Court, appoint as many woman 

Judges as may be necessary for the purposes of sub-section (1). 
 

Court Decisions 
A Judge of the Family Court can exercise the powers of a Magistrate of the Criminal 

Court for the limited purpose of making order of maintenance under section 488, Criminal 
Procedure Code, and for no other purpose. He cannot either entertain a complaint for a 
criminal offence such as the offence in this case i.e. under sections 466, 467 etc. and 120-B, 
Penal Code, nor can he commit such a criminal case to the Sessions Court. A Judge of the 
Family Court has not been invested with the powers of the Sessions Judge and, therefore, 
cannot entertain, hear and adjudicate or even take cognizance of an offence under the above 
provisions of Penal Code even if it relates to dower or any other matter specified in the 
Schedule of the Family Courts Act.  1986 P Cr. L J 2757  P L D 1978 Lah. 711 and P L D 1980 
Pesh. 37 rel. 

According to section 14 of the Family Courts Act, 1964, in such cases where a Family 
Court is presided over by a District Judge, an appeal shall lie to the High Court and in any 
other case to the District Court, which, according to section 2(21) of the West Pakistan General 
Clauses Act VI of 1956, and section 2(4) of the C. P. C., means the principal Civil Court of 
original civil jurisdiction of a district. In section 2(2) of the West Pakistan Family Courts Act, 
1964, it is laid down that, "words and expressions used in this Act but not herein defined, shall 
have the meaning respectively assigned to them in the Code of Civil Procedure, 1908:" A 
District Court, according to section 3 of the Civil Procedure Code, is subordinate to the High 
Court and every civil Court, of a grade inferior to that of a District Court, is subordinate to the 
High Court and the District Court. A Family Court is thus, from all points of views, a Court 
subordinate to the High Court within the meaning of Article 102 of the Constitution. P L D 
1968 Lah.987 

Family Court a civil Court notwithstanding being created by a special statute and 
mentioned in Act as distinct from civil Court. P L D 1978 Lah. 716- 1949 A C 1341 P L D 1953 
Lah. 987 ref. 

Family Court is a Court for the purposes of S.2 of Punjab Court Fees (Abolition) Act, 
1983 and not a persona designata-Family Court is a Civil Court in every sense despite the 
exclusion of the Code of Civil Procedure and the Evidence Act , 1872 in their application to 
proceedings before such a Court and notwithstanding having been created by a special statute 
and mentioned in the Act as distinct from Civil Court. P L D 1991 Lah.51 

Judge Muslim Or Non-Muslim-Act. does not provide that a Judge under Act should be 
a Muslim-A non-Muslim may well be a Judge for purposes of Act. 



 

 

Persona designata :-- Family Courts-Not persona designata or tribunals but Courts for 
all purposes as contemplated in Arts. 102 & 242, Constitution of Pakistan (1962) and 
subordinate to High Court. 

Supervisory jurisdiction of High Court :-- High Court has no supervisory jurisdiction 
on Special Tribunals of Family Court as provided by West Pakistan Family Courts Act, 1964--
While sitting over judgment passed by Special Tribunals under Family Courts Act, High Court 
Acts as Family Court under West Pakistan Family Courts Act, 1964.  1999CLC514 

The West Pakistan Family Courts Act, 1964, provides the forum for the trial of the suit 
and the qualification of the Judge who can try it vide sections 3 and 4 of the Act. Whereas the 
former provides for the establishment of Family Courts the latter, gives qualifications of a 
Judge, namely that he is or has been a District Judge, an Additional District Judge or a Civil 
Judge. It is not provided that the Judge should be a Muslim. This qualification cannot be read 
into the section, therefore. it is not open to go beyond the statutory provision and look for any 
other qualification. It is an error to hold that the Judge should be a person professing Islam; 
though without doubt be occupies the position akin to that of a Qazi since he could effect a 
divorce on any ground, on which it could be granted under the Muslim Law. The emphasis is 
on the functions which are alike and not that that the judge should only profess Islam. P L D 
1974 Kar.20 

Two appeals one against dismissal of suit for dissolution of marriage and the other 
against dismissal of application under S.476, Cr.P.C., 1898, relating to perjury were pending 
before two different Appellate Courts i.e. two, different Additional District Judges-Petitioner's 
Constitutional petition for trial of both appeals by any one Court and for decision of criminal 
appeal pertaining to proceedings under S.476, Cr.P.C. before the decision of appeal against 
dissolution of marriage case-Two Courts entertaining appeals arising out of S.14, West 
Pakistan Family Courts Act, 1964, were neither expressly created by that Act nor they were by 
any fiction of law deemed to be treated as Family Courts in the sense in which Family Courts 
were constituted by Ss.2(b) & 3 of the Family Courts Act-District Judge was directed to assign 
two appeals to one Appellate Court and in this regard District Judge could exercise powers 
under S.24, Civil Procedure Code, 1908, in respect of appeal filed against decision of 
dissolution of marriage while in relation to criminal appeal (relating to perjury) he could have 
recourse to S 528, Criminal Procedure Code, 1898-District Judge was possessed of power to 
assign appeal and functions of hearing appeal to any Additional District Judge-Law favors 
adjudication of proceedings which arise out of same/similar issues/parties together, so that 
one Court can view entire controversy in its correct perspective and without having to look 
into things independently and in isolation which approach was always prone to result into 
overlooking of things, matters or evidence resulting in miscarriage of justice-Constitutional 
petition was allowed only in respect of prayer for adjudication of appeals by one Court. 1996 

M L D 1749 PLD 1976 Kar. 68 and  PLD 1977 Lah. 18 ref. 
  
4 Qualification Of Judges. No person shall be appointed as a Judge of a family 

Court unless he is or has been or is qualified to be appointed as a District Judge, an Additional 
District Judge, A Civil Judge or a Qazi appointed under the Dastural-Amal Diwani Riasat 
Kalat] 

 
Court Decisions 

Dastur-ul-Amal Diwani, Kalat:-- Jurisdiction of civil Court--Civil Court being included 
in forums declared competent to hear family suits under 'Dastur-ul-Amal Diwani, Kalat, Civil 
Court, held, should be read disjunctively with Qazi appointed there under--Qazi as well as 
Civil Court would have jurisdiction to entertain and hear family suits under Dasturul-Amal 
Diwani, Kalat .-1986 C L C 2617 



 

 

For Maintenance Purposes:--A Judge of the Family Court can exercise the powers of a 
Magistrate of the Criminal Court for the limited purpose of making order of maintenance 
under section 488, Criminal Procedure Code, and for no other purpose. He cannot either 
entertain a complaint for a criminal offence such as the offence in this case i.e. under sections 
466, 467 etc. and 120-B, Penal Code, nor can he commit such a criminal case to the Sessions 
Court. A Judge of the Family Court has not been invested with the powers of the Sessions 
Judge and, therefore, cannot entertain, hear and adjudicate or even take cognizance of an 
offence under the above provisions of Penal Code even if it relates to dower or any other 
matter specified in the Schedule of the Family Courts Act.-1986 P Cr. L J 2757  P L D 1978 Lah. 
711 and P L D 1980 Pesh. 37 rel. 

Qualification Of Judges :-- No person shall be appointed as a Judge Family Court 
unless he is or has been a District Judge and Additional District Judge, a Civil Judge or a Qazi. 
Therefore, cases of family matters are dealt by senior and more experienced Judges. P.L.J.1996 

Kar. 375 - 1996CLC 94. 
Senior Judge.  High court desired that Family Suits in Trial Court be dealt with by 

senior and more experienced Judges as compared to second and third class Civil Judges. 1996 
C L C 94 

Should a judge should b a Muslim only?:- The West Pakistan Family Courts Act, 1964, 
provides the forum for the trial of the suit and the qualifications of the Judge who can try it 
vide sections 3 and 4 of the Act. Whereas the former provides for the establishment of Family 
Courts the latter, gives qualifications of a Judge, namely that he is or has been a District Judge, 
an Additional District Judge or a Civil Judge. It is not provided that the Judge should be a 
Muslim. This qualification cannot be read into the section, therefore. it is not open to go 
beyond the statutory provision and look for any other qualification. It is an error to hold that 
the Judge should be a person professing Islam; though without doubt be occupies the position 
akin to that of a Qazi since he could effect a divorce on any ground, on which it could be 
granted under the Muslim Law. The emphasis is on the functions which are alike and not that 
the judge should only profess Islam. P L D 1974 Kar. 20 

 
 5.  Jurisdiction.—  
1[(1) Subject to provisions of the Muslim Family Laws Ordinance, 1961, and the 

Conciliation Courts Ordinance, 1961, the Family Courts shall have exclusive jurisdiction to 
entertain, hear and adjudicate upon matters specified in 2[Part I Of the Schedule]. 

 
3[(2)  Notwithstanding any thing contained in the code of criminal procedure, 1898 

(Act V of 1898),the Family court shall have  jurisdiction to try the offences specified in Part II of 
the Schedule, where one of the spouses is victim of an offence committed by the other. 

(3) The High Court May with the approval of the Government, amend the Schedule 
so as to alter, delete or add any entry thereto.] 

Legal Amendments 
1. S.5 shall be renumbered as sub-section (1) by the family courts (Amendment) Ord. (lv of 

2002), dt.1st October , 2002  
2. Words ‘’the schedule’’ subs. by the family courts (Amendment) Ord. (lv of 2002), dt.1st 

October , 2002  
3. Sub Sec. (2) &(3) added by the family courts (Amendment) Ord. (lv of 2002), dt.1st 

October , 2002  

 
Court Decisions 

Latest Law Cases 
Case of sucklings-- Matter relating to custody of children and visitation right of parents, falls 
with exclusive jurisdiction of Family Court--Family Court had finally dismissed the suit of 



 

 

petitioner seeking custody of minors--Decree passed by Family Court had earned confirmation 
up-till Supreme Court--Suit was instituted to determine right of visitation of petitioner based 
on whatsoever ground or an agreement between spouses falls within exclusive jurisdiction of 
Family Court--Even if right of visitation was not agitated in earlier suit, the right of visitation 
of parties did exist and could be claimed in finally decided suit. PLJ 2012 Lahore 213 = 2012 
Law vision 223 
 
Suit for dissolution of marriage decreed in lieu of payment as a zar-e-khula--Invoking of 
constitutional jurisdiction--Challenge to--Validity of--When the respondent paid her (to the 
petitioner) Haq-e-Mehr--Petitioner had not joined to the respondent after obtaining a decree--
Earlier decree was passed while the suit was filed on 10.8.2006--She had not joined to the 
respondent after the suit decreed and even before for which period she claimed the 
maintenance--It is apparent that she did not allow to respondent to perform conjugal rights 
and insisted upon for dissolution of marriage--Peculiar circumstances makes the case that 
where petitioner persistently and insistently claims the decree for dissolution should have 
returned the amount received as haq mehr--She was entitled for decree only on the basis of 
khulla, therefore, no illegality in the impugned judgment could be pointed out into 
miscarriage of justice--Petition dismissed. PLJ 2009 Lahore 162 = 2009 Law vision 381   
Cr.P.C. is different exercise of jurisdiction--Validity--In habeas corpus petition matter is to be 
solved summarily relating to illegal and improper detention of a person in public or private 
custody by police or a private person without legal authority or jurisdiction--Held: Where it 
becomes the duty of Court to interfere take immediate steps and action for production of 
detenue. PLJ 2009 Cr.C. (Peshawar) 912 = 2009 Law vision 263 
 

1. Amount of Maintenance 
2. Appeal-Competency 
3. Appreciation of Evidence 
4. Arrest of Judgment Deter 
5. Aversion and hatred 
6. Change of forum 
7. Closing of evidence 
8. Conciliation proceedings 
9. Concurrent findings  
10. Consideration for Khula 
11. Constitutional jurisdiction 
12. Court fee 
13. Cruelty as ground for dissolution of marriage 
14. Custody of minor 
15. Decree for dissolution of marriage 
16. Decree, execution of-Limitation period 
17. Discretionary jurisdiction 
18. Dismissal of suit for lack of territorial jurisdiction 
19. Dispute Relating to Gold 
20. Dissolution of marriage on ground of option of puberty 
21. Document exhibited without objection 
22. Dower may not be Forfeited in Khulla 
23. Dower  
24. Dowry articles, 
25. Dowry as Zar-e-Khula' 
26. Evidence of close family members 



 

 

27. Ex parte Decree of Recovery of dower 
28. Execution of decree 
29. Factual controversy 
30. Family Court to regulate its own proceedings 
31. Filing of suit in wrong Court  
32. Finding of Family Court on matrimonial matters 
33. Foregoing right of maintenance in lieu of Khula divorce 
34. Issuance of Certificate of Divorce 
35. Jactitation of marriage 
36. Jurisdiction of Family Court 
37. Jurisdiction to transfer cases  
38. Khula 
39. Legitimacy of minor 
40. List of dowry articles 
41. Maintainability of petition 
42. Maintenance allowance 
43. Majority of Children 
44. Marriage-Proof 
45. Minors were not bound by document of "Shariat-Nama 
46. Misconstruction and mis-interpretation of dower deed by Appellate Court 
47. Nikah of sui juris Lady 
48. Nikah—proof 
49. Non-registration of Nikah 
50. Oath 
51. Option of puberty 
52. Parties acquired American citizenship 
53. Plea of disobedience of wife 
54. Powers of Controlling Authority 
55. Powers of judge  
56. Powers of Judge, Family Court to regulate its own proceedings 
57. Principle of res judicata--Applicability 
58. Procedure in Appeal 
59. Proof of Age 
60. Provisions of Civil Procedure Code, 1908--Applicability 
61. Provisions of Evidence Act/Qanun-e-Shahadat and Code of Civil Procedure 
62. Ratification of Order 
63. Re-Call of Ordr 
64. Re-summoning of witness 
65. Return of "benefits  
66. Right of appeal 
67. Second marriage without prior permission by existing wife--Effect 
68. Special oath, non-taking of 
69. Suit for dissolution of marriage on the basis of cruelty 
70. Suit for recovery of "Mahar 
71. Suit for recovery of dower (gold ornaments)—  
72. Suit for recovery of dowery articles   
73. Suit for recovery of possession of land as Haq Mahar  
74. Suit for recovery of prompt dower 
75. Suit for restitution of conjugal rights 
76. Suit for return of dowery articles 



 

 

77. Suit for return of marriage gifts 
78. Talaq in form of "Mubaraat 
79. Validity of registered marriage 
80. Value of dowry articles 
81. Version of wife-Need for due consideration by Court-Scope 

 
1. Amount of Maintenance:- Amount of past and future maintenance as fixed by 

Family Court was modified by Appellate Court below keeping in view financial position of the 
husband-Quantum of maintenance as fixed by Appellate Court, keeping in view financial and 
other circumstances of the petitioner being fair, proper, just and reasonable, and based on 
evidence on record, could not be interfered with by High Court in its Constitutional 
jurisdiction.2000 C L C 558  

 
2. Appeal-Competency-Suit for dissolution of marriage and dower by wife having 

been decreed by Family Court, husband filed appeal against said judgment and decree by 
filing certified copy of decree for dower only-Admissibility-Filing of certified copies of all 
decrees in consolidated litigation at the time of preferring a single appeal, was an essential 
requirement of law which could not be dispensed with by Appellate Court-Grounds of appeal 
had shown that only challenge made by husband was in respect of decree passed against him 
in suit for recovery of dower and he did not challenge decree of dissolution of marriage--Such 
appeal was not competent, in circumstances. 1999 Y L R 1941  1981 SCMR 585; PLD 1957 Pesh. 
129 and 1990 MLD 2094 ref.  

 
3. Appreciation of Evidence:- Evidence furnished by respondent relating to dowry 

was not rebutted by petitioner in cross-examination--Judgment and decree of trial Court in 
favour of respondent was based on proper appreciation of evidence, while First Appellate 
Court, without considering evidence of parties and applying its independent judicial mind 
modified decree to the extent of decretal amount which was not borne out from record--High 
Court after considering entire material on record with sound and cogent reasons restored 
decree of trial Court--No misreading or non-reading of evidence or misconstruction of law by 
the High Court was pointed out--Leave to appeal was refused. PLJ 2002 SC 767 Evidence on 
record clearly indicated that petitioner (wife) could not live with respondent (husband) within 
limits imposed by Allah, she was thus, entitled to grant of decree for dissolution of marriage 
on basis of Khula' -Trial Court and First Appellate Court acted illegally in not granting decree 
for dissolution of marriage on ground of Khula' -Ordinarily, proper course would have been to 
remand case to Trial Court for decision afresh but in family matters cases should not be 
remanded lightly for such course would prolong agony of spouses-Judgments and decrees of 
Courts below were set aside and wife's suit was decreed on ground of Khula'-Husband's suit 
for restitution on conjugal rights decreed by Courts below was dismissed in circumstances. 
1997 C L C 1317- 1994 MLD 119; 1984 SCMR 523 and PLD 1984 SC 329ref. 

 
4. Arrest of Judgment Deter:- Decree for maintenance of wife and children with effect 

from 1992, passed on 15-11-1995—Execution of decree failed and petitioner (husband) was 
sent to civil prison and later was released on bail but further opportunity given to him proved 
futile and bail was cancelled and he was again arrested—petitioner approached the High 
Court in its Constitutional jurisdiction and he was allowed interim bail subject to furnishing 
bail bond in the sum of Rs. 50,000 with a surety; order of granting bail was, however, in the 
background of the compromise made before the High Court that if released on bail he shall be 
discharging his liability under the decree—Petitioner informed the High Court that he well be 
getting his G.P. Fund shortly which he shall be depositing before the executing Court and 



 

 

further that he shall be paying his debts under the decree in instalments as he was not in a 
position to a pay the same in lump sum- Held, regarding his prayer that the decretal amount 
be received through installments, he may repeat the prayer before the executing Court, who 
may review the same pragmatically and keeping in view the economic condition of the 
petitioner—Petitioner, having undertaken to pay  the gratuity amount which he would receive 
within a period of six weeks from the date of present judgment, it was considered to be proper 
to extend his interim bail until 14th of December, 2002—If the petitioner made part payment, 
he would earn the sympathy of the executing Court for extending to him such concession for 
discharging his liabilities as are proper but if he failed, then he would be at the mercy of the 
executing Court as the present order of the High Court extending his interim bail shall abate – 
Constitutional petition was disposed of accordingly.  PLD 2003 Lah. 51 

 
5. Aversion and hatred-Proof of-Evidence recorded on oath was sufficient to display 

aversion and hatred against husband which was a pre-eminent consideration in the matter of 
divorce by Khula. Court has to reach the level of complete satisfaction that there existed 
disliking or hatred resulting in serious disharmony and incompatibility between the parties to 
live together within the limits of Allah. 2002 C L C 113-1986 CLC 27 ref. 

6. Change of forum—Suit for recovery of dowry articles was filed by wife in Civil 
court, prior to amendment in West Pakistan Family courts Act, 1964—After the amendment, 
such recovery was included in the Schedule of the West Pakistan Family Courts Act, 1964, and 
the suit was decreed by family Court in favour of wife—Judgment and decree passed by 
Family Court was maintained by Appellate court as well as by High court—Plea raised by 
husband was that Family court had no jurisdiction over the matter as the same was filed 
before Civil Court—Validity—By the change of forum, nobody would have a vested right to a 
particular forum to try his lis—Change of forum was a procedural matter and the same 
operated retrospectively—Supreme court declined to interfere with the judgments and decrees 
passed by the courts below. 2004 S C M R 412 

 
7. Closing of evidence-Carelessness and lethargy on the part of petitioner in 

producing his evidence was so much that it did not admit of any further concession to him-
Law favours vigilant and not the indolent-Trial Court had no alternative and option but to 
decline further opportunity and resort to penal provisions in circumstances. 1999 C L C 1578 

Date on which petitioner's evidence was closed was obtained by petitioner's counsel subject to 
cost and warning that it would be the last opportunity; despite that on such date neither 
defendant and his evidence was present nor cost was paid--Besides, no request was made on 
behalf of petitioner for providing another opportunity for producing evidence--Even 
otherwise declining adjournment or extension of time for producing evidence is absolutely 
discretionary and such order cannot be interfered with in writ jurisdiction. PLJ 2003 Lahore 
504 

 
8. Conciliation proceedings-Omission to resort to conciliation proceedings was an 

irregularity-Such omission had no adverse effect upon the outcome of suit and did not warrant 
any interference in limited Constitutional jurisdiction.  1999 C L C 1578  1985 CLC 806 ref. 

 
9. Concurrent findings ' by Family Court and Appellate Court cannot be 

successfully assailed in writ jurisdiction, unless Courts had exceeded jurisdiction, acted 
without jurisdiction or findings were based on no evidence--High Court in its constitutional 
jurisdiction cannot sit as a Court of appeal and cannot substitute findings of facts recorded by 
Courts below, as such, matter should be decided by Courts invested with jurisdiction to decide 
them. PLJ 2003 Lahore 94 Matter was taken by the Courts below twice-No legal infirmity was 



 

 

found in .the concurrent findings of fact arrived at by the Courts below. Constitutional 
petition was dismissed in limine. 2000 C L C 1208 Constitutional jurisdiction against findings 
of fact when exercisable--Concurrent findings of Family Court and Appellate Court cannot be 
successfully challenged/ assailed in writ jurisdiction unless Court below was found to have 
exceeded jurisdiction, acted without jurisdiction or findings were shown to have been based 
on no evidence--Constitutional jurisdiction also cannot be invoked on the ground that 
evidence was not correctly appreciated--Findings of-act recorded by Courts of competent 
jurisdiction cannot be disturbed simply on the ground that another view could be possible on 
the same evidence--Courts below have given plausible reasons in support of conclusions 
arrived at and no case of mis-reading or non-reading was made out--Constitutional petition 
was dismissed against concurrent findings of fact. PLJ 2003 Peshawar 257  

 
10. Consideration for Khula- Suit having been decreed by Family Court, plaintiff 

wife filed appeal against judgment of Family Court only to the extent that consideration of 
Khula determined by Family Court as 7 Tolas of gold ornaments was illegal as she had not 
received the same in her dower-Wife prayed that consideration for Khula' be set aside and her 
suit be decreed unconditionally but Appellate Court dismissed the appeal-Finding of Family 
Court that 7 Tolas of gold ornaments were given on occasion of Nikah as dower was based on 
entry to that effect in Nikahnama coupled with testimony of witnesses-Plaintiff/petitioner 
could not point out as to which of the evidence was misread or what piece of evidence was 
overlooked by Courts below-Judgments of Courts below not suffering from any misreading 
and non - reading of evidence, could not be interfered with in Constitutional jurisdiction of 
High Court. Marriage was dissolved on sole ground of Khula' as no other ground for 
dissolution of marriage was available  Family Court, in circumstances was bound to 
determine terms and conditions for Khula' and in doing so no illegality was committed by the 
Family Court. Petitioner raised objection before High Court that evidence in the case was not 
recorded by Family Court, but was recorded by its Reader-Said objection having not been 
raised by petitioner before First Appellate Court, same could not be agitated in Constitutional 
jurisdiction of High Court-Even otherwise Constitutional petition was not maintainable 
against concurrent finding of facts. 2002 C L C 1513 

 
11. Constitutional jurisdiction:- Family Court decided the issue of divorce against 

the husband but High Court in exercise of Constitutional jurisdiction reversed the finding of 
fact--Contention of the wife was that findings of fact were intervened by High Court in its 
Constitutional jurisdiction very rarely unless it was established that the Trial Court had 
recorded the perverse findings and had drawn conclusion which was contrary to law. 2002 S C 

M R 1315 Family Court and Appellate Court concurrently decreed the suit-
Defendant/petitioner in his Constitutional petition had challenged only the quantum of 
maintenance stating that he was willing to pay maintenance, but had urged that quantum of 
maintenance allowance as determined by the Courts was excessive which should be reduced.. 
Validity-Maintenance allowance fixed by Courts below was not excessive as the same was 
fixed after proper assessment, evaluation and appraisal of evidence available on record 
regarding means of the defendant/petitioner. .Assessment of evidence or to determine amount 
of maintenance was function of, Family Court which was vested with exclusive jurisdiction to 
decide such matters-Powers of High Court in Constitutional jurisdiction were not analogus to 
those of an Appellate Court-High Court could declare an order passed by Family Court as 
without lawful authority and of no legal 'consequence, but could not substitute its own 
judgment for that of Family Court by reducing quantum of maintenance allowance fixed by 
Family Court-No legal infirmity or jurisdictional error could be pointed out in the judgments 
concurrently passed by two Courts below justifying interference in exercise of Constitutional 



 

 

jurisdiction of High Court. 2002 C L C 1768 Suit for maintenance was decreed against 
petitioner and appeal filed before lower Appellate Court was disposed of in terms of 
compromise between the parties-Petitioner (father) while assailing order of lower Appellate 
Court before High Court in Constitutional petition, demanded custody of children-Validity-
Contest between the parties throughout had been with regard to quantum of maintenance and 
not the custody-Matter of custody could not be, therefore, agitated in proceedings which 
emanated from suit for maintenance- Constitutional petition was not maintainable in 
circumstances. 1999 Y L R 2138 Wife sought recovery of maintenance for the minors and 
herself and also sought recovery of delivery expenses-Suit was decreed in favour of the wife at 
the rate of Rs.500 each per month and a sum of Rs.22,797 as delivery expenses-Appeal against 
the judgment and decree passed by the Family Court was dismissed by the Appellate Court-
Validity Assessment of evidence or determining the amount of maintenance is the function of 
Family Court which had the exclusive jurisdiction to decide such matters-While determining 
the amount of maintenance and assessing the expenses incurred by the wife on the 
,delivery/birth of son, the Family Court had neither misread any evidence nor any material 
piece of evidence was overlooked-High Court declined to interfere with the judgments and 
decrees passed by the Courts below-Constitutional petition was dismissed in circumstances. 
2002 C L C 1748 

 
12. Court fee:— Suit having been decreed by Family Court appeal against judgment 

and decree was filed by appellant/judgment-debtor affixing court-fee of Rs.15 on 
memorandum of appeal—Appellate Court directed appellant to affix ad valorem court-fee on 
memorandum of appeal—On application of appellant time for affixing required court-fee was 
given, but he instead of affixing required court-fee, filed application for review of order of 
Appellate Court, which application was dismissed and memorandum of appeal was also 
rejected due to non-affixation of required court-fee—Appellant had contended that he being 
soldier was posted on border at relevant time and his counsel could not contact him and due 
to that reason he could not affix required, court-fee even within extended period—Appellant 
was responsible to keep in touch with his counsel who had filed his appeal and it could not be 
believed that appellant, when he was not posted at the border had never any contact with his 
counsel for about two months after moving application for grant of extension of time for 
depositing required court-fee and rejection of his memorandum of appeal—Appellant though 
was a soldier, but that would not entitle him to any special privilege beyond provisions of 
Soldiers Litigation Act, 1925—Appellant who neither had made up deficiency in court-fee 
even within extended period nor had shown sufficient cause for not doing the same, his 
appeal was rightly dismissed for non-payment of required court-fee. Mirza Daood Baig v. 
Additional District Judge, Gujranwala and others 1987 SCMR 1169 ref. 2003 Lawvision 209 = 
2003 MLD 270 

 
13. Cruelty as ground for dissolution of marriage-  Portion of statement of wife 

regarding her allegations of cruelty against the husband remained unchallenged in cross-
examination-Family Court dissolved the marriage on the basis of such allegation-Contention 
by the husband was that if the Family Court was satisfied that the spouses could not live 
together within the limits prescribed by Allah, then the marriage could have been dissolved on 
the ground of Khula'-Validity-Where the wife was not cross -  examined on the point of 
cruelty, the husband had accepted her such statement-Cruelty was one of the grounds 
recognised by law for dissolving the marriage-Family Court had taken into account all the 
evidence of the parties-Judgment and decree of the Family Court did not suffer from any 
jurisdictional defect or misreading or non - reading of evidence or any error patent on the face 
of the record-Petition was dismissed 2001 C L C 30-  PLD 1982 Pesh. 42 ref. 



 

 

 
14. Custody of minor:- Father got from mother custody of minor child by force 

during pendency of case before Guardian Court-Appellate Court directed the Guardian Court 
to restore the position with regard to custody of minor as it was at the time of filing of case and 
decide same on merits keeping in view welfare of the minor-High Court in exercise of 
Constitutional jurisdiction refused to interfere with order of Appellate Court-Validity- Father's 
apprehension that in the event of production of minor before Guardian Court for visitation of 
mother, she might kidnap minor, was unfounded and misconceived-Supreme Court while 
declining to express any opinion on the merit of the case lest it should prejudice the interest of 
either of the parties, observed that custody of minor must be regulated by Guardian Court in 
accordance with consistent practice and law of the land having regard to the supreme interest 
of welfare and well-being of the minor-High Court had not committed any error of law by' 
refusing to interfere with discretionary order of Appellate Court-Impugned order did not 
suffer from any legal infirmity or jurisdictional error warranting interference by Supreme 
Court-Leave to appeal was refused in circumstances. 2002 S C M R 371 Respondent (father) 
claimed custody of minor on the ground that petitioner (wife) had remarried, therefore, he was 
entitled to custody minor-Trial Court dismissed respondent’s suit on the ground that he 
having failed to pay maintenance as per agreement was not entitled to her custody-Appellate 
Court, however, decreed respondent’s, suit for custody of minor-Decree for maintenance 
having been passed against respondent same had got to be executed—Respondent thus, did 
not comply with terms of agreement in question-Appellate Court did not keep in mind welfare 
of minor inasmuch as, there was no allegation that mother was not being looked after properly 
or that she was not keeping good health due to negligence of petitioner or that she was not 
being educated-Welfare of minor would be best served if she remained in the custody of her 
mother where her maternal grand mother would also look after her-Appellate Court’s order of 
handing over custody of minor to respondent was set aside. 2000 SCMR 838 ref. 2004 

Lawvision 14 = PLJ 2004 Lahore 6 Provisions of S.5, West Pakistan Family Courts Act, 1964, 
provide that in all matters mentioned in the Sched., Family Court shall have the exclusive 
jurisdiction--Custody of children having been specifically mentioned at Item No.5 of the 
Schedule, such dispute was to be tried and decided by the Family Court. 1999 C L C 1623 

 
15. Decree for dissolution of marriage:- Defendant's side was closed during 

proceedings by trial Court on account of his conduct in as much as, he remained indifferent 
during trial--Defendant neither appeared at the time when written statement was filed with 
the result that written statement was filed without verification nor did he produce his 
evidence--Even after closing of his side be did not make any application for re-opening of his 
case, but preferred to argue his case through newly appointed counsel--No flaw in judgment 
was pointed out to show that the same suffered from any defect--No interference was 
warranted in judgments and decrees of Courts below. PLJ 2002 Karachi 66 

 
16. Decree, execution of-Limitation period, when to start against decree-holder-

Decree-sheet was finally prepared and signed on 22-2-1990-Application for execution of decree 
was filed after preparation of decree-sheet-Defendant claimed that decree being time-barred, 
execution thereof, could not be granted-Validity-Decree would follow judgment of Family 
Court and decree and not the judgment would be executed--Decree-holder could execute 
decree within three years from date of decree, in terms of Art. 181, Limitation Act, 1908, which 
would commence from the date when decree was actually drawn and signed-Limitation 
would not run back to date of announcement of judgment, if decree-sheet was prepared on 
subsequent date-Any omission or neglect on the part of Court in performance of its statutory 
duties could not be taken as ground to penalize decree-holder or to deprive him of his right to 



 

 

execute decree on account of omission or neglect on the part of Court-Period elapsing between 
announcement of judgment and signing of the decree will have to be accommodated in the 
period requisite for obtaining copies-Execution of decree within three years of preparation of 
decree was, thus, valid and justifiable. 1999 M L D 216  1982 CLC 550; PLD 1975 Kar. 688; 1988 
CLC 390 and PLD 1967 SC 271 rel. . 

 
17. Discretionary jurisdiction:-- Defendant had given solemn commitment to make 

payment of maintenance at specified rate and also payment of dower amount-Decree was 
passed on basis of compromise between parties--Defendant, after having entered upon 
compromise, was expected to honour his commitment-Any attempt to avoid commitment, 
could not be approved nor could any equitable relief be granted in discretionary jurisdiction to 
such-like person-Constitutional petition against order of execution of compromise decree was 
not maintainable in circumstances.  1999 M L D 216  

 
18. Dismissal of suit for lack of territorial jurisdiction-Words "ordinarily resides", 

as used in R.6, West Pakistan Family Courts Rules, 1965-Connotation-Proviso to R.6, West 
Pakistan Family Courts Rules, 1965, enables estranged wife to file suit for dissolution of 
marriage within local limits of which she ordinarily resides-Petitioner's husband and parents 
were resident of different place while she was residing at another place earning her own 
livelihood, thus, ordinarily residing at a place different from where her parents and husband 
resided-Words "ordinarily resides" must be construed in the context of estranged wife who 
had left her husband's abode and had sought residence at any other place of her own choice; 
such place of her choice would answer to the concept "ordinarily resides "-Petitioner ordinarily 
residing at a place of her choice, after separation from her husband, was, thus, competent to 
bring suit for dissolution of marriage in the Court of that place--High Court ordinarily would 
not go into question of fact in exercise of its Constitutional jurisdiction but where findings of 
Courts below on the face of record appeared to be perverse or based on no evidence (as in 
petitioner's case) High Court even in Constitutional jurisdiction could take different view-Both 
Courts below having unlawfully refused to exercise their jurisdiction on wrong assumption 
that they did not have such jurisdiction, their judgments were set aside and case was 
remanded to Trial Court for decision on merits within specified period. 1997CLC742 PLD 1988 
Kar. 602; PLD 1976 Kar. 978 and PLD 1979 SC 864 rel. 

 
19. Dispute Relating to Gold:- Spouses must live within parameters laid down by 

Islam--Parties must separate if those parameters were transgressed--Petitioner has contracted 
second marriage during subsistence of first marriage and was living with his second wife 
without providing maintenance to his first wife/respondent and daughter--Dispute between 
couple is with regard to 14 Tolas of gold which belongs to wife and husband is refusing to 
return same to her--Courts below having decreed respondents suit to that extent, High Court 
would not interfere with same in exercise of its Constitutional Jurisdiction. PLJ 2003 Peshawar 
149  

 
20. Dissolution of marriage on ground of option of puberty--Decree on ground of 

khula-Validity of--Challenge to--Contention that Family Court was not justified to grant 
decree on ground of khula, because Respondent No. 2 neither sought divorce on such ground 
nor as a witness she uttered a single word in this regard--Held : No doubt Respondent No. 2 
sought divorce on ground of option of puberty, but findings on that score had been returned 
against her--However, the fact remained that parties were married about 11 years ago, but 
rukhsati had not taken place till filing of suit--Since rukhsati had not taken place, so the 
question of hatred being agitated in her statement did not arise--Fact that parties were married 



 

 

more than one decade ago, but they had not lived together for a single day, and she sought 
divorce on ground of option of puberty clearly evinced that conscious of the Court was 
satisfied that parties could not live within limits of God and there was no use to order to 
continue a hateful union of parties--Petition dismissed. PLJ 2001 Lahore 100 

 
21. Document exhibited without objection—List of articles was annexed with the 

plaint and it was in the notice of the defendant right from the inception which was not only the 
basis of the suit but was mentioned in the plaint and the same was exhibited by the Family 
Court without any objection from the defendant—Suit was decreed by the Family Court in 
favour of the plaintiff as per the list and the judgment and decree was maintained by the 
Appellate Court—Contention of the defendant was that the list of the articles was not proved 
hence the judgments and decrees passed by the Courts below were liable to be set aside—
Validity—List was exhibited without objection from the defendant and the same was in the 
knowledge of the defendant right from the inception of proceedings—Such document could 
not be objected to in the proceedings under Art. 199 of the Constitution—Both the Courts 
below had neither exceeded their jurisdiction nor acted without jurisdiction—Family Court 
had examined/assessed the evidence and its findings were based on evidence—High Court in 
exercise of jurisdiction under Art. 199 of the Constitution declined to interfere with the 
findings recorded by the Family Court—Constitutional petition was dismissed in 
circumstances. 2002 Lawvision 102 = 2002 CLC 1396 

 
22. Dower may not be Forfeited in Khulla:- Petitioner was found entitled to 

dissolution of marriage on the basis of Khula, in consideration whereof she was directed by 
Family Court to return dower amount already received and forgoing of remaining dower 
amount and maintenance allowance--Legality--Dower is a settlement in favour of wife made 
prior to completion of marriage a contract and is a pre-condition of a valid marriage--Payment 
of dower is indispensible so much so that in its absence relationship between man and wife 
could not be legitimized and would be regarded as a sinful union--Gift or benefit on other 
hand which is to be restored to husband by wife in lieu of obtaining Khula is in essence a 
gratuitous offering which may be bestowed by husband on wife is merely voluntary in nature-
-Dower whether paid or un-paid can never be in the nature of a benefit or gift which is liable 
to be restored in consideration for granting Khula divorce--Impugned judgment passed by 
Trial Court was thus, not sustainable to the extent that it makes grant of Khula subject to 
condition of repayment of paid amount of dower by wife to husband and to obligate her to 
forego unpaid dower amount--Impugned judgment and decree was thus, liable to be modified 
to that extent. PLJ 2003 Lahore 309 

 
23. Dower Wife's claim for specified amount of dower was decreed by Appellate 

Court--Validity- petitioner claimed that contents of Nikahnama wherein specified amount of 
dower was entered was incorrect--Validity of marriage registered under S. 23, Family Courts 
Act 1964, would not be questioned in any Family Court nor would any evidence in regard 
thereto be admissible before such Court--Whenever marriage was questioned through fraud or 
misrepresentation on the ground that wife had not given free consent to marriage or marriage 
was fasid or was opposed to Muslim Laws or was out come of fraud remedy was not available 
in Family Court but the same was available in Court of general jurisdiction--Marriage under 
Muslim Law being civil contract, transaction of dower becomes complete on day of marriage--
Endorsement of dower against columns in nikahnama is verification of settlement and 
arrangement already reached between parties--Whenever any woman makes demand through 
filing suit for recovery of dower, person who contends that entries in nikahnama were not 
correct, he was bound to rebut those entries through strong evidence otherwise Courts were 



 

 

bound to give solemn affirmation to entries in nikahnama--Petitioner has not produced any 
cogent evidence in rebuttal of entry relating to dower amount in nikahnama, therefore, 
judgment and decree of Appellate Court decreeing respondent, claim for down amount was 
un-exceptionable and was maintained in circumstances. PLJ 2000 Lahore 872 Dowse may be to 
kind or cash or an rendition of personal service—Kabin nama executed on behalf of husband 
and his tether though not thumb impressed by husband—Witnessed by Intern performing 
nikah-Held: Half of house belonged to father of husband who by executing document made 
wife ,of his son as -lawful owner but possession of which was rightly left to civil Court—
Family Courts competent to determine if any property movable or immovable to nature 
formed part of dower or not—Binding nature of Kabin nama evinced from ratifiesion by -ejab 
and Kabool of husband—Determination by Family Court or appellate Court not suffering 
from lack of jurisdiction hence had banding effect on husband. P L J 1966 Peshawar 66 

Amount of dower claimed by plaintiff was decreed in her favour by Appellate Court--
Legality--Document on which defendant relied, was produced belatedly without any plausible 
explanation--Plantiff was not confronted with the same, whereby plaintiff allegedly had, 
received dower amount--Marginal witness were not related to respondent/plaintiff nor were 
they produced in Court, therefore possibility that such document was product of fraud and 
forgery cannot be excluded--Even otherwise, parties were living amicably and defendant 
being husband was in a position of active confidence, it was quite possible that he might have 
obtained signatures and thumb impression of plaintiff by asserting that document would be 
utilized for some purpose beneficial to her--Judgment in question, does not suffer from any 
infirmity, therefore, no interference was warranted in the same. PLJ 2002 Lahore 1601  1994 
SCMR 65; PLD 1971 SC 730 ref  Wife's suit for possession of land (given to her as dower vide 
"Kabinnama" and "Nikahnama" at the time of marriage) was decreed against her husband-
Decree in wife's favour was maintained up to the High Court-Validity-Plea of want of 
jurisdiction of Family Court to decree suit for possession of land given to wife in dower was 
not warranted for Family Court was empowered in terms of S.5, West Pakistan Family Courts 
Act, 1964, to entertain and decide such suit--Family Court was not restrained to entertain suit 
for recovery of immovable property given as dower to wife-Three Courts below had believed 
oral evidence as well as Kabinnama and Nikahnama-Petitioner had failed to point out any 
misreading or non-reading of evidence by three Courts below-Leave to appeal was refused in 
circumstances. 1997 SCMR 1122 Second marriage without permission & consent of first wife--
Plea & proof of--Claim for dower was made by petitioner on ground that without her 
permission & consent, Respondent No. 3 contracted second marriage--Suit was contested 
through general attorney, who also appeared as witness on behalf of Respondent husband--
Family Court decreed suit, but Appellate Court dismissed it--Held : Notwithstanding 
pleadings of parties, it was admitted fact that Respondent husband contracted second 
marriage without permission of petitioner to that effect, petitioner's statement made on oath 
remained un-rebutted as respondent husband himself did not appear in witness-box--Consent 
of first wife being a personal matter would be in exclusive knowledge of respondent and could 
not be pleaded through a third person, therefore, attorney of respondent, while appearing in 
witness-box on behalf of respondent, would not be in a position to rebut petitioner's statement 
on oath--Held further Perusal of Nikahnama of second marriage of respondent also did not 
show that it was contracted with permission of Arbitration Council or that consent of 
petitioner was obtained by him at any stage--Writ petition was accepted and decree passed by 
Family Court was restored. PLJ 2001 Lahore 472 Setting aside ex parte decree against deposit 
of decretal amount as security in cash-Suit of the wife was decreed by the Family Court ex 
parte against the husband-Husband filed application for setting aside of the decree after two 
years of passing of the same-Family Court dismissed the application but the same was allowed 
by Lower Appellate Court with a condition to deposit the decretal amount as security in cash 



 

 

and the decree was set aside-Husband did not deposit the amount and the suit was again 
decreed against him-Decree passed against the husband was assailed in Constitutional petition 
Which was dismissed by the High Court -Validity.. Husband completely ignored to challen 
the order of deposit of decretal amount passed by Lower Appellate Court before the same 
Court for review or before High Court to Constitutional petition and thus by implication the 
husband had accepted the order of Lower Appellate Court and went to Family Court without 
demur-Where the husband had participated in the proceedings but did not file written 
statement as directed by Lower Appellate Court, the Family Court rightly struck off the 
defence of husband and passed the decree for the recovery of dower amount-Both the Courts 
below and the High Court were justified to have passed order for the deposit of amount of 
dower before remanding the suit to Family Court for trial-Leave to appeal was refused by 
Supreme Court. 2001 S C M R 1323-  1988 CLC 163 1 and  1989 CLC 1630 ref. Suit of wife was 
decreed by Family Court ex parte against husband but same was allowed by Lower Appellate 
Court with condition to deposit decretal amount as security in cash and decree was set aside—
Husband did not deposit amount and suit was again decreed against him—Decree passed 
against husband was assailed in Constitutional petition which was dismissed by High Court—
Validity—Husband completely ignored to challenge order of deposit of decretal amount 
passed by Lower Appellate Court before same Court for review or before High court in 
Constitutional petition and thus by implication husband had accepted order of Lower 
Appellate Court and went to Family Court without demur—Where husband had participated 
in proceedings but did not file written statement as directed by Lower Appellate Court, Family 
Court rightly struck off defence of husband and passed decree for recovery of dower 
amount—Both Courts below and High Court were justified to have passed order for deposit of 
amount of dower before remanding suit to Family Court for trial—Leave refused. PLJ 2002 SC 
399 

 
24. Dowry articles, shifting of onus, wife filed suit for recovery of dowry articles 

which was decreed in her favour by family court judgment and decree passed by family court 
was set aside by lower appellate court on the ground that plaintiff failed to prove dowry 
articles validity father of plaintiff appeared as supporting witness and stated that at the time of 
her marriage he had given his daughter dowry articles worth more than Rs. 500,000 and 
brother in law of defendant received the same having asserted such facts, plaintiff discharged 
her onus to prove and it was for defendant to lead evidence in rebuttal or to shake evidence of 
plaintiff through cross-examination defendant failed to lead evidence in rebuttal, therefore, he 
had to bear the consequences unless court had come to the conclusion that value claimed in 
dowry articles was so disproportionate to the known sources of income of family of bride or 
items were so out of scene with the situation and standard of living of the family, it would be 
reasonable for family court to require plaintiff before it to produce proof of income of her 
family it was not alleged, and even if it was alleged, since defendant did not produce any 
evidence, therefore, no such burden of proving income of parents of bride could be lumped at 
the door of helpless woman same principle would be held true regarding independent witness 
regarding purchase of dowry articles high court found it unfair that after lapse of more than 
ten years to hold plaintiff only entitled to recovery of articles because ten years was a long 
period of time and many of the articles might not have been left with any value in then, 
therefore, high court ordered defendant to pay a sum of Rs. 400,000 to plaintiff in lieu of 
dowry articles petition was allowed accordingly P. L. D. 2010 Kar 10 Suit for recovery of 
dowry articles was decided in favour of the plaintiff on the basis of evidence as the defendant 
was unwilling to decide the matter on special oath—Validity—Judgment passed by the Family 
Court was returned on the basis of evidence after correct appraisal and the finding was not 
based on any adverse presumption against the defendant for his unwillingness to decide the 



 

 

matter in issue on special oath under Art.163 of Qanun-e-Shahadat, 1984—High Court 
declined to interfere with the judgment passed by the Family Court in circumstances. 2002 

Lawvision 102 = 2002 CLC 1396 Family Court decreed the suit for recovery of articles 
according to the list annexed with the plaint but did not determine the value of the articles— 
Validity—List contained particulars of each and every item of the dowry, therefore, the list 
could be executed to the extent of the articles specified therein—If evidence as regard the value 
of the articles was not available on record, no illegality was committed by the Family Court in 
not determining the value of the articles. 2002 Lawvision 102 = 2002 CLC 1396 

 
25. Dowry as Zar-e-Khula':- Subject to condition that wife would forego her dower, 

maintenance and dowry in lieu of Khula' Validity- Modification of judgment to the exclusion 
of dowry sought -Family Court had erred in law while holding dowry as subject to 
Zar-e-Khula' which was against settled law as well as Injunctions of Holy .Qur'an as envisaged 
in Surah Baqara-Finding of Family Court to the extent of considering dowry as Zar-e-Khula' 
was, thus, without lawful authority, jurisdiction and justification-- -Judgment in question, 
therefore, was modified to the extent of excluding dowry as Zar-e-Khula'.  P L D 1997 Lah. 108 

26. Evidence of close family members-Effect-Evidence of close family members in a 
family suit was best guide as to how spouses were pulling on and was very relevant. 1997 C L 

C 1317  1994 MLD 119 rel. PLD 1984 Lah. 240 1988 CLC 1628; 1979 CLC 174; PLD 1986 Lah. 324 
and NLR 1994 Civil 615 ref. 

 
27. Ex parte Decree of Recovery of dower—Suit of wife was decreed by Family Court 

ex parte against husband but same was allowed by Lower Appellate Court with condition to 
deposit decretal amount as security in cash and decree was set aside-Husband did not deposit 
amount and suit was again decreed against him--Decree passed against husband was assailed 
in Constitutional petition which was dismissed by High Court--Validity--Husband completely 
ignored to challenge order of deposit of decretal amount passed by Lower Appellate Court 
before same Court for review or before 'High court in Constitutional petition and thus by 
implication husband had accepted order of Lower Appellate Court and went to Family Court 
without demur--Where husband had participated in proceedings but did not file written 
statement as directed by Lower Appellate Court, Family Court rightly struck off defence of 
husband and passed decree for recovery of dower amount--Both Courts below and High 
Court were justified to have passed order for deposit of amount of dower before remanding 
suit to Family Court for trial--Leave refused. PLJ 2002 SC 399 

 
28. Execution of decree:- Petitioner had been contesting suit on behalf of husband of 

respondent in his capacity as attorney of defendant--Revocation of power of attorney of 
petitioner by defendant judgment--Effect--Decree would not be nullified only because 
judgment debtor acts in a malafide manner by revoking power of attorney after passing of 
decree, so that neither judgment debtor who was beyond jurisdiction of Court nor attorney 
were obligated to satisfy decree--Judgment debtor was bound to satisfy decree either himself 
or through attorney, who had been throughout representing him in suit--Impugned judgment 
being based on sound and cogent reasons, does not call for interference. PLJ 2004 SC 856 

Decree in question, pertained to restitution of dowry articles--Restitution of most of dowry 
articles being not possible, Executing Court by impugned order directed that specified amount 
being value of dowry articles should be recovered from petitioner--Legality--Ex parte decree 
which had attained finality was to the effect that suit was ex-parte decreed as prayed for"--
Word, "as prayed for" have to be read in conjunction with prayer clause of plaint wherein 
while seeking decree for recovery of dowry articles, further prayer was for recovery of 
specified amount in the alternative, as price thereof--Executing Court, thus, rightly directed for 



 

 

recovery of specified amount when articles were proved to have been destoryed/damaged or 
not recoverable. PLJ 2004 Lahore 1491 Revision petition against order of dismissal of appeal 
filed before Appellate court against order of transferee Executing Court—Maintainability—
Special provisions of west Pakistan Family Courts Act, 1964 excluded the general provisions of 
Civil Procedure Code, 1908—High Court dismissed revision petition as being not 
maintainable. PLD 2003 Pesh. 63 
 

29. Factual controversy-  High Court in a Constitutional petition while dealing with 
a factual controversy would not sit as Appellate Court-Errors and mistakes in assessment and 
scrutiny of evidence could be taken note of.. Where impugned order on the face of it was 
perverse and was not sustainable in the eyes of law, the same could be set aside leaving the 
same again to Family Court or Appellate Court to satisfy themselves about the quantum of 
maintenance etc. 2002 C L C 1754  2000 SCMR 88 and 2001 SCMR 683 rel. 

 
30. Family Court to regulate its own proceedings, where circumstances so demand, 

in order to prevent course of justice being deflected from its true path—Principles. Judge 
Family Court is competent to regulate its own proceedings as West Pakistan Family Courts 
Act, 1964 does not make provisions for every conceivable eventuality and unforeseen 
circumstances. The Act creates a Special Court for decision of matters mentioned therein. Civil 
Procedure Code, 1908 and Evidence Act, 1872 are not made applicable to trial before Family 
Court. The Family Court should and must, when the circumstances so demand, exercise its 
own powers to prevent the course of justice being deflected from its true path. PLD 1970 Pesh; 
52; 1987 CLC 1277; 1986 CLC 2381; PLD 1975 Lah. 7; PLD 1989 SC 532; 1993 SCMR 363; PLD 
1981 SC 522; PLD 1981 SC 246; 1983 CLC 3305 and Malik Khizer Hayat Khan Tiwana v. Mst. 
Zainab Begum PLD 1967 SC 402 ref. 2003 Lawvision 21 = PLD 2003 Peshawar 63 

 
31. Filing of suit in wrong Court :-- Territorial jurisdiction of Family Court was 

governed by S.20, C.P.C.-Where the suit was filed in a wrong Court, under R. 5 of Family 
Court Rules, 1965, the plaint would be returned to the plaintiff. Plaintiff after divorce was 
permanently residing in house of her parents at place "I" and her daughters being in her 
custody were living temporarily at place "K" in connection with their education-Suit for 
maintenance was filed at place "I" and the same was decreed in favour of the plaintiff-Appeal 
filed against the decree before Lower Appellate Court was dismissed-Validity-Plaintiff could 
file suit, under the provisions of S.20, C.P.C. both at her permanent as well as temporary 
residence in respect of cause of action arising at her temporary residence-Temporary residence 
of the minors would be deemed to be the permanent residence of their mother--Cause of 
action having arisen in favour of the plaintiff as guardian of minor at place "I" where she was 
residing permanently, the temporary residence of her daughters (minors) at place "K" would 
not affect the jurisdiction of Family Court at place "I" to entertain the suit of maintenance on 
their behalf-Plaintiff could invoke jurisdiction either at place "I" or at place "K" and both 
Courts having concurrent jurisdiction were competent to entertain the suit-Where the plaintiff 
after dissolution of marriage was residing at place "I" and the minors were in her custody, 
cause of action arose in their favour at place "I" and their ordinary place of residence under the 
law would be at place "I"-Suit filed at place "I" did not suffer from defect of territorial 
jurisdiction of Family Court-Defendant failed to point out any misreading or non-reading of 
evidence rendering the judgment and decree illegal or to be interfered with by High Court in 
its Constitutional jurisdiction. P L D 2001 Lah. 188  Territorial jurisdiction of Family Court was 
governed by S.20, C.P.C.-Where the suit was filed in a wrong Court, under R. 5 of Family 
Court Rules, 1965, the plaint would be returned to the plaintiff. P L D 2001 Lah. 188 

 



 

 

32. Finding of Family Court on matrimonial matters--Effect--Findings rendered by 
Family Court on matrimonial matters and matters ancillary thereto are judgments in rem 
which are binding on the whole world--Unless and until the same was set aside by adopting 
proper legal procedure, same has overriding and super-imposing legal effect on all other 
documents including tamleek mutation because legally the same occupies very high pedestal 
in as much as strong legal sanctity was attached thereto. PLJ 2004 Peshawar 14 

 
33. Foregoing right of maintenance in lieu of Khula divorce--Where Court had 

found wife legally entitled to claim maintenance and on the other hand directed her to forego 
same in lieu of Khula, it would be contradiction in terms and impugned judgment and decree 
is liable to be modified: PLJ 2003 Lahore 309 

 
34. Issuance of Certificate of Divorce:- Petitioner failing to avail opportunity of 

appeal (which was efficacious and effective remedy) could not invoke Constitutional 
jurisdiction of High Court-Constitutional remedy was also not available to petitioner on the 
ground that impugned judgment had undone wrong and cured manifest illegality perpetrated 
by certificate of Chairman that divorce notice was ineffective-Chairman had no power to 
decide validity of Talaq/notice and to issue certificate of its ineffectiveness. P L D 1997 
Lah.484 

 
35. Jactitation of marriage-Witnesses of Nikah had admitted their signatures on 

Nikahnama, which being sacred document carries evidentiary value-Courts below were 
influenced by criminal case pending against petitioner and her husband-Criminal prosecution 
cannot affect adjudication of civil matter-Courts below have not applied their judicial mind 
rather discussed registered case against petitioner and they have failed to read evidence on 
record which was cogent and trustworthy-Judgment and decree of Court below was set aside 
and petitioner’s suit for jactitation of marriage was decreed. 2004 Lawvision 6 = PLJ 2004 

Lahore 26 Witnesses of Nikah had admitted their signatures on Nikahnama, which being 
sacred document carries evidentiary value--Courts below were influenced by criminal case 
pending against petitioner and her husband--Criminal prosecution cannot affect adjudication 
of civil matter--Courts below have not applied their judicial mind rather discussed registered 
case against petitioner and they have failed to read evidence on record which was cogent and 
trustworthy--Judgment and decree of Court below was set aside and petitioner's suit for 
jactitation of marriage was decreed. PLJ 2004 Lahore 26 Whether Civil Court had jurisdiction--
Question of--Words subject to provisions of Muslim Family laws Ordinance, 1961" used in 
Section 5 imply only that where there is an inconsistency between Muslim Family Laws 
Ordinance and Family Courts Act, provisions of Ordinance will prevail--Accordingly, suit of 
present nature, will be heard and tried not in accordance with provisions of Ordinance but by 
proper law applicable--Under Section 20 of CPC, a suit, including a suit for jactitation of 
marriage, could be instituted in Court within whose local limits, defendant is for time being 
residing--Held: Parties residing at Islamabad and cause of action having also accrued there, 
Senior Civil Judge, Isalamabad did have jurisdiction to entertain and try suit--Petition 
converted into appeal and appeal accepted.PLJ 1991 SC 146  PLD 1960 SC 307 rel  PLD 1963 SC 
51 and PLD 1967 SC 580 ref Plaintiff denied solemnizing Nikah with defendant—Marriage 
was allegedly an arranged marriage and had taken place in the house of plaintiff where he 
father and other relatives were also present—Defendant produced a witness who was stated to 
be Vakeel of the plaintiff and had given consent on behalf of the plaintiff for the marriage- 
Defendant failed to prove on record that the witness was appointed as Vakeel by plaintiff in 
presence of two witnesses nor any witness was produced to prove that the plaintiff had 
appointed him as her Vakeel—Witness who was neither related to plaintiff within the 



 

 

prohibited degree nor was her near related to plaintiff within the prohibited degree nor was 
her near relative nor was resident of the same locality—Family court decreed the suit in favour 
of the plaintiff but the Appellate Court allowed the appeal and the suit was dismissed—
Validity—When the witness acting as Vakeel had no lawful authority to give consent on behalf 
of the plaintiff, then such Vakeel could not perform Ijab-o-Qabool—Defendant failed to prove 
consent of marriage by the plaintiff—When the consent of woman was missing or secured 
through duress and pressure, such marriage was not a valid marriage—High Court in exercise 
of Constitutional jurisdiction set aside the judgment and decree passed by the Appellate Court 
and that of the Family Court was restored—Constitutional petition was allowed in 
circumstances.  PLD 2003 Pesh 1 

 
36. Jurisdiction of Family Court:- Family Court has the jurisdiction to entertain and 

adjudicate upon the matters specified in Sched. of West Pakistan Family Courts Act, 1964-
Maintenance is specified in the Sched. and the Family Court has jurisdiction to adjudicate the 
matter. If the Family Court was not presided over by the District Judge, under S.14 of West 
Pakistan Family Courts Act, 1964, the decision given or decree passed by Family Court was 
appeal able to District Judge-Judgment and decree was passed by Senior Civil Judge and 
appeal was heard by District Judge both the Courts below thus had lawful authority to pass 
judgments and decrees respectively. 2002 C L C 1748  Legislature by providing that suits for 
jactitation of marriage would be exclusively tried by Family Court, had conferred jurisdiction 
on that Court to also examine validity of marriage one way or the other-Chairman of 
Arbitration Council had no power to issue certificate either rejecting divorce or holding the 
same to be ineffective-Family Court being possessed of exclusive jurisdiction to determine 
validity of marriage, had power to examine validity of act or omission of Chairman.-P L D 

1997 Lah. 108 PLD 1973 Lah. 381; PLD 1974 Lah. 78; 1979 CLC 462; PLD 1988 Kar. 169 and 1994 
SCMR 1740 ref. Provisions of West Pakistan Family Courts Act, 1964 were of a beneficial 
nature which had enlarged the scope ' of jurisdiction of Family Courts and also vested the 
Court with power of giving substantial relief to wife and children with a right of appeal. 2002 

M L D 784 Suit for dissolution of marriage filed in Family Court at Karachi--Defendant's plea 
that both parties being Canadian citizens, Court at Karachi lack, jurisdiction to entertain and 
try such suit--Despite such plea defendant could not show that parties had lost their Pakistani 
citizen ship--Nikahnama was admittedly registered at Karachi--Plaintiff admittedly was not 
residing at the given address at Karachi--Marriage between parties having been solemnized in 
Karachi under Islamic Law, second Nikah at Canada was exercise in futility--Second Nikah 
over and above existing valid Nikah is not recognized in Islam nor is judicial separation--If all 
the facts asserted by plaintiff were correct, she was justified in instituting suit in Karachi. PLJ 
2002 Karachi 117 Family Courts Act, 1964 nature and purpose of Provisions of West Pakistan 
Family Courts Act, 1964 were of a beneficial nature which had enlarged the scope of 
jurisdiction of Family Courts and also vested the Court with power of giving substantial relief 
to wife and children with a right of appeal. 2002 Lawvision 87 = 2002 MLD 784 Family Courts 
to have exclusive jurisdiction to entertain, bear and adjudicate upon matters specified in 
schedule-Chairman Union Committee, held. had no power to decide matter with regard to 
dowar amount. P L J 1981 Lahore 174  

 
37. Jurisdiction to transfer cases :- Transfer of family suit from a Court subordinate 

to one High Court to a Court subordinate to another High Court—Jurisdiction to transfer 
such-like cases would vest in Supreme Court, because High Court could order the transfer of 
family cases, when both the Courts were located within its own territorial jurisdiction—
Provisions of S. 23(3). C.P.C. would not be applicable, Civil Procedure Code, 1908 being a 



 

 

Federal Law and West Pakistan Family Courts Act, 1964, a Provincial Law. PLD 1995 Lah. 198 
dissented from]. PLD 2002 Pesh. 30 

 
38. Khula- Suit for dissolution of marriage and for restitution of conjugal rights filed 

respectively by wife and husband--Trial Court dismissed suit of wife for dissolution of 
marriage while decreed husband's suit for restitution of conjugal rights--Appellate Court, 
however, reversed such findings and decreed wife's suit, while dismissed husband's suit--
Validity--Perusal of statement of wife (plaintiff) would reveal that she had categorically stated 
that she would prefer to die than to live in the house of her husband--Trial Court on account of 
such statement of plaintiff, was not justified to allow such hateful union to continue any 
further--Appellate Court having taken all such aspects of case into consideration had returned 
its finding in favour of plaintiff (wife)--Neither plaintiff nor defendant had brought on record 
any documentary evidence on question of benefits to be given to wife in lieu of khula--Both 
parties had tried to build their case on oral evidence on that score--Appellate Court in such 
context had not deemed it proper to impose any condition while granting divorce on basis of 
Khula--No interference was, thus, warranted in the judgment and decree of Appellate Court 
whereby plaintiff's suit had been decreed. PLJ 2001 Lahore 354 Trial Courts decreed for 
dissolution of marriage through Khula in favour of wife was maintained, however condition 
placed by trial Court that petitioner must return paid dower amount and forego un-paid 
dower amount and also to forego decreed maintenance allowance was declared to be without 
legal effect. 2003 Lawvision 190 = PLJ 2003 Lahore 227 Wife had stated that it was not possible 
for her to reside and develop conjugal relation with her husband at all and she had been 
condemned as a "good for-nothing" member of the society which was not compatible with the 
law of Shariat-Wife had been subdued and rewarded under "Swara" custom of the area as 
valid "Badal.e.Sulh" against the law and for twenty-five years she was left in the house of her 
parents like an "Uzv.e.Mu'attal", useless limb of the society-Marriage having rightly been, 
dissolved by Family Court on ground of Khula', High Court declined interference in the 
matter.-2001 C L C 557 Wife proved aversion and hatred against her husband in suit for 
dissolution of marriage-Family Court dissolved the marriage on the basis of Khula'-Validity-
Where the question of fact had been satisfactorily discussed and appraised, High Court 
declined to interfere with the findings of Family Court granting the dissolution of marriage by 
way of Khula'-Petition was dismissed in circumstances. 2002 C L C 113 1999 SCMR 2631 and 
2000 SCMR 1563 ref. Right of Khula' should not be allowed to be exercised by wife against 
husband only because she was not willing to live with him nor would it justify that she be 
granted dissolution of marriage on her passing whims-Court would have to see that there was 
genuine disagreement between parties due to which they could not continue happy and 
harmonious marital life-Each case has to be decided on its own merits on basis of evidence 
brought on record-Family Court on basis of appraisal of evidence had come to conclusion that 
it was not possible for parties to observe limits prescribed by God-While coming to such 
conclusion Trial Court had also mentioned about several efforts which were made in Court for 
reconciliation between parties but it all ended in failure-Trial Court, thus, rightly decided to 
grant decree for dissolution of marriage to wife against husband for consideration that wife 
would not be entitled to receive dower money fixed at time of 'Nikah' between them-No latent 
or patent defect in impugned judgment and decree was pointed out so as to call for any 
interference in Constitutional jurisdiction of High Court-Grant of Khula' to wife was 
maintained in circumstances. 1998CLC625- 1985 CLC 2539; PLD 1986 Quetta 185 and 1989 
MLD 2227 ref. Wife seeking dissolution of marriage on ground of Khula’ had deposed in her 
statement that the wanted divorce even at cost of her life, meaning thereby that she would 
prefer to die than to go and live with husband—Genuine cause existed for their separation on 
basis of Khula’ in view of seen unhappy relationship and difference of temperaments between 



 

 

the parties—Spouses could not be forced to live together in hateful union and within limits 
ordained by Almighty Allah—Court, in such situation was bound to terminate marriage tie 
between husband and wife—Marriage is a civil contract between two opposite sexes for 
procreation of children and for social set-up and any condition imposed on wife restraining 
her from exercising her right of claiming divorce would be void ab initio—No restriction could 
be imposed on wife contrary to principles of Islam and Sunna—Holy Prophet (p.b.u.h.) had 
directed Muslim woman to get divorce on basis of Khula’ if she was not able to lead her 
present life within the limits prescribed by Almighty Allah—Wife could again and again take 
plea of Khula’ if she established a case for grant of dissolution of marriage—Family Court, in 
circumstances, had rightly decreed the suit filed by wife on ground of Khula’—Prayer of 
defendant that plaintiff be restrained from re-marrying any other person, could not be 
accepted as it was against principles of Qur’an and Sunna and Allah Almighty had given right 
to every body to contract marriage, 2003 Lawvision 200 = 2003 CLC 370 Closing evidence of 
husband-Validity-Wife filing suit for dissolution of marriage on ground of cruelty and Khula' 
and stated unambiguously that she had cultivated hatred against husband-Husband had 
failed to produce evidence in rebuttal despite he was afforded six opportunities for production 
of evidence-Family Court closed evidence of husband and order of Family Court was upheld 
in appeal-Concurrent order of Courts below could not be interfered with in absence of any 
reasonable ground.2000 M L D 120 Suit was decreed with a condition that wife would pay 
amount and golden ornaments to the husband-Appellate Court on appeal, removed condition 
from the decree of the Trial Court with regard to the payment of amount and ornaments-
Husband though in his written statement had alleged that the wife had left his house taking 
away ornaments and cash, but he did not make a specific demand that some benefits were 
conferred by him upon the plaintiff and that she should return the same as consideration for 
Khula`-In the absence of any demand made by the defendant either in his pleadings or in 
evidence for payment of amount and ornaments to him, the Family Court was not bound to 
order payment of the said items-Appellate Court had rightly set aside order of the Trial Court 
removing condition of payment of amount and the ornaments. 2002 C L C 40--PLD 1989 Lah. 
31 and PLD 1991 SC 779 ref.  Plaintiff had categorically stated that she would prefer to die or 
drown in the river than to live in the house of her husband, the defendant-Court in view of 
such clear-cut statement of plaintiff should not allow hateful union between the parties to 
continue any further-In absence of any evidence brought by parties with regard to benefit 
given to defendant/husband, in lieu of dissolution of marriage on the ground of Khula', Court 
was justified not to impose any condition while granting dissolution of marriage on basis of 
Khula'. 2001 C L C 1759 Family Court decreed the suit. subject to the return of golden 
ornaments to husband, but Appellate Court on appeal modified the decree of the Family Court 
by removing the condition of return of golden ornaments to the husband-Husband had never 
demanded that the ornaments be returned to him as a consideration of Khula'-Husband was 
required not only to prove benefits given by him to his wife as a result of marriage, but he 
should specifically demand the return of the same-Decree passed by the Family Court was 
rightly modified by the Appellate Court by removing the condition of return of golden 
ornaments to the husband. 2001 C L C 137  PLD 1991 SC 779 ref. Woman married under 
Muslim Law is entitled to obtain a decree for dissolution of her marriage on anyone or more of 
the grounds available under the law-Each ground is separate and enough for dissolution-If 
marriage is dissolved on other grounds also, it means that result would have been the same 
irrespective of the fact whether plea of Khula' was raised or not-Legal rights cannot be 
curtailed by implication.. P L D 2002 S.C.273  1984 SCMR 1432 ref. failure of re-conciliation 
between parties at pre-trial stage, effect, wife had a right to seek khula from husband through 
a court of law, when relations between them were strained to such an extent where they 
became irreconcilable position that she could no more live in peace an harmony with husband, 



 

 

wife was granted khula in circumstances. 2010. C. L. C. 58 Consideration for `Khula' can never 
be deemed to be recovery of articles of dowry or maintenance allowance which are 
independent right of marital spouses--Suit for dissolution of marriage filed by plaintiff cannot 
be termed as res-judicata of suit for recovery of articles of dowry--Maintenance allowance and 
dowry articles cannot be the basis and consideration of right of Khula in a suit for dissolution 
of marriage--Judgment and decree of Appellate Court on such basis thus, does not warrant 
interference. PLJ 2003 Lahore 1596 Female had solemnized the second marriage after Khula-
Contention of the ex-husband was that Family Court had not considered the ground of Khula' 
in real perspective and female had entered into marriage again-Validity-Held., High Court 
could not take notice of subsequent events viz, second marriage by the female--Constitutional 
petition was dismissed in circumstances. 1999 M L D 2176 No right of appeal in such case 
having been provided under the provisions of S. 14(2) of Family Courts Act, 1964, 
Constitutional jurisdiction could not take place of appellate jurisdiction. PLJ 2001 Karachi 106 -
Plaintiff in her plaint had although alleged cruelty and gave evidence to support such claim 
but she could not mention any specific habit of husband, or any incident in which he gave her 
physical or mental torture--Mere fact that wife stated that she was not prepared at all to live 
with her husband would not be sufficient to dissolve marriage on the ground of khula 
therefore, in such case she is bound to bring on record some reasons for hatred developed in 
her mind--Reason for hatred can however, be collected from pleadings of parties, evidence on 
record and attentive hearing of parties by the Court itself during reconciliation proceedings. 
PLJ 2004 Lahore 183 Plaintiff in her plaint had although alleged cruelty and gave evidence to 
support such claim but she could not mention any specific habit of husband, or any incident in 
which he gave her physical or mental torture-Mere fact that wife stated that she was not 
prepared at all to live with her husband would not be sufficient to dissolve marriage on the 
ground of khula therefore, in such case she is bound to bring on record some reasons for 
hatred developed in her mind-Reason for hatred can however, be collected from pleadings of 
parties, evidence on record and attentive hearing of parties by the Court itself during 
reconciliation proceedings. 1985 CLC 2539; NLR 1986 Civil 87 ref. 2004 Lawvision 19 = PLJ 
2004 Lahore 183 

 
39. Legitimacy of minor—suit for recovery of maintenance for minor girl filed by 

wife was resisted by husband alleging that minor girl being not his legitimate daughter, he 
was not responsible for her maintenance allowance—Minor girl was born in 7th month of the 
marriage—Minor girl born during the said wedlock, was not illegitimate, but was lawful child 
of the parties—Whenever wife was charged with adultery, husband would be required to 
substantiate his accusation of adultery by producing four witnesses, but if no evidence except 
himself was available, husband would take Oath or Lain—If wife also, took Oath, no chances 
of retraction of charge of adultery would remain with husband and he could be punished if he 
would retract and retraction would amount to acknowledgement by husband—Child who was 
born within sim months of a valid wedlock was a legitimate child under Islamic law—Minor 
girl born 7th month of wedlock was lawful child of husband especially when birth entry of 
minor girl was got registered by the husband—Husband was rightly held responsible to pay 
maintenance allowance to minor girl in circumstances. PLD 2003 Lah. 264 

 
40. List of dowry articles:- Marriage being a happy occasion preparing detailed list 

of what was given to the bride was in most instances not given much importance for fear of 
being considered as a bad omen when situation required proof of what was actually given, list 
prepared from memory, receipts ad other related material has to be relied upon. 2010, M. L. 
D.1 



 

 

41. Maintainability of petition-Dismissal of family suit for non-prosecution was 
neither decision nor decree, therefore, same was not appeal able -Remedy of plaintiff was to 
file fresh suit, which was not barred under any provision of West Pakistan Family Courts Act, 
1964-Such efficacious arid adequate remedy being available to plaintiff, Constitutional petition 
was not competent and not maintainable in circumstances. 1998 M L D 850 

 
42. Maintenance allowance,  Concurrent findings of fact by the Courts below-

Husband had not taken the plea of his weak financial position-Family Court decreed the suit 
and Lower Appellate Court maintained the same-Validity-Both the Courts below had properly 
evaluated the evidence produced by the parties and had given valid reasons in their 
conclusions-Judgment of Family Court was neither arbitrary/perverse, nor suffered from any 
jurisdictional error-High Court declined to interfere with such judgment by exercising 
extraordinary powers under Art. 199 of the Constitution which could be exercised only in 
exceptional cases-Amount of maintenance worked out by the Family Court being reasonable, 
judgments of both the Courts below were maintained-Constitutional petition was dismissed in 
circumstances. 2001 C L C 1273-  PLD 1961 Pesh. 66; 1991 CLC 739; 1987 SCMR 670; PLD 1985 
AJ&K 212; AIR 1929 All. 236 and 1995 CLC 327 distinguished.1997 MLD 2655; 1999 SCMR 
2331; PLD 1991 SC 543 and 1998 SCMR 457 ref. Contention that past maintenance allowance 
cannot be claimed by respondents (children) and at the most maintenance allowance may be 
awarded from date of suit and not from date of alleged non-payment of allowance to children-
-According to S. 5 and Item 3 of Schedule of Family Courts Act, 1964 no distinction has been 
made with regard to period of maintenance in terms of past or future--Concurrent judgments 
of learned Courts below have been passed on due appreciation of law and facts and no case 
has been made out warranting indulgence of High Court in exercise of jurisdiction under Art. 
199 of Constitution. PLJ 2003 Lahore 1494 Minor children's entitlement to claim maintenance 
past and present from their father--Petitioner (father) in his written statement did not express a 
word that he was ever anxious or made bonafide demand, for custody of his children whether 
son or daughter, therefore, prima facie, they could not be deemed to have remained with the 
mother_ against wishes of their father--Minors were thus, entitled to claim . maintenance from 
their father--As far past maintenance, trial Court had passed order in terms of provisions of S. 
17-A of the Family Courts Ordinance--Order for maintenance has been passed with effect from 
a point of time which is after the institution of suit by minors--Trial Court being authorized to 
pass such order, no interference was warranted in impugned order for maintenance of minors. 
PLJ 2004 Lahore 266 Appropriateness-Suit filed by wife and minor daughter was decreed by 
Family Court-Lower Appellate Court modified the decree and fixed a sum of Rs.2,000 and 
Rs.1,000 per month as maintenance for wife and minor daughter respectively-Validity-Where 
monthly income of the petitioner was Rs.6,000 per month, Lower Appellate Court had 
correctly fixed the maintenance which was proper considering the financial position of the 
petitioner. No illegality having been committed by the Lower Appellate Court in exercise of its 
jurisdiction, Constitutional petition was dismissed. 2001 C L C 78 Children in actual custody of 
mother notwithstanding order of Guardian Court to hand over custody to father-Entitlement 
to maintenance--Children being in actual custody of mother were entitled to separate 
maintenance notwithstanding order of Guardian Court to hand over custody to father-Order 
of Guardian Court, thus, did not deprive. children of their maintenance allowance.  1997 C L C 

1592-1985 CLC 487 rel.1991 CLC 766 and PLD 1958 (W.P.) Lah. 596 ref. High Court in exercise 
of Constitutional jurisdiction had upheld judgment of Lower Appellate Court and dismissed 
Constitutional petition--Validity--Maintenance fixed by Courts below was proper and same 
was within exclusive jurisdiction of Family Court and Lower Appellate Court--Petitioner 
could have challenged findings of Courts below in limited Constitutional jurisdiction of High 
Court only if he had succeeded in proving that findings of two Courts below were not based 



 

 

on any evidence or were based on total misreading of evidence--High Court had rightly 
dismissed Constitutional petition--Leave refused- PLJ 2001 SC 593 Decree passed in and 
upheld by appellate Court--Respondent field suit for maintenance for her son, 4 daughters as 
well as for herself for iddat period @ Rs. 2000/-per month--Family Court decreed suit to extent 
of 3 daughters and Respondent but dismissed it to extent of son and a daughter being major--
Appellate Court upheld decree--Challenge to--Held: Petitioner while taking plea of poverty 
and weak financial position could not escape from his lability and would not be allowed to 
deprive children from her legitimate right of maintenance--Held Further In case of male child 
on attaining age of majority, father is not responsible for his maintenance, but in case of female 
child, parents are still responsible for her maintenance till she is not married, because even 
after attaining majority, they cannot lead an independent life and are always in need of 
protection of their parents. PLJ 2001 Lahore 310 Decree passed by Family Court was affirmed 
by Appellate Court—Contention was that under Islamic Law, age of puberty was the age of 
majority, but Courts below had not fixed the date uptil which petitioner (father) had to make 
payment to his minor sons—Validity—Petitioner had raised such ground neither in written 
statement nor in appeal nor any issue was framed in this respect—Petitioner had moved 
number of applications, but not a single application had been moved in this regard—Such 
ground was taken for the first time in Constitutional jurisdiction, which could not be allowed. 
2002 Lawvision 111 = 2002 CLC 101 Decree passed by Family Court was affirmed by 
Appellate Court—Validity—-Both the Courts below after considering evidence on record had 
concurrently found that petitioner was liable to make payment to both his children, who were 
still minors and also to make payment of six months to his divorced wife—Finding of fact 
could not be interfered with in Constitutional jurisdiction unless shown to be unwarranted or 
based on misreading of evidence—Impugned judgments were based on cogent reasons and 
evidence on record—No illegality or misreading or non-reading of evidence was pointed out 
by petitioner—Constitutional petition was dismissed in circumstances. PLD 1989 Lah. 69; PLD 
1993 Lah. 549; Shagufta Bani v. Musarrat Hanif and others 1982 CLC 1821; Naeem Gul’s case 
1989 ALD 93; Mst. Kausar Parveen v. Ghulam Rasool PLD 1981 Lah. 511; Muhammad Tufail v. 
Additional District Judge 1985 MLD 1275 ref. 2002 Lawvision 111 = 2002 CLC 1010 Bar or 
abridgement of right of appeal as contained in S.14(2)(c) of West Pakistan Family Court Act, 
1964, would apply to the judgment.-debtor and not to the decree-holder as the Legislature had 
thought it fit, not to provide an appeal against a decree for a meagre amount-If the Family 
Court had awarded maintenance allowance for Rs.500 p.m. or less the wife or the minor 
children were entitled to file an appeal before the higher Court-interpretation of S.14(2)(c) of 
the Act to the effect that bar of right of appeal was also applicable to decree-holder (wife and 
minor ) would entail injustice, hardship and anomaly and such interpretation would defeat the 
purpose of the Act for which it was enacted. 2002 M L D 784 PLD 1978 Lah. 328; PLD 1979 
Lah. 241; 1987 CLC 1496 and 1995 PCr.LJ 1247 ref. Suit filed by plaintiff for maintenance for 
herself as well as for her minor daughter was decreed by Trial Court and Appellate Court, in 
appeal, partly accepted appeal and maintenance allowance granted to plaintiff was set aside 
whereas maintenance granted to minor daughter was maintained-Validity-No appeal under 
S.14(2)(c) of West Pakistan Family Courts Act, 1964 was maintainable against maintenance of 
Rs.500 or less per month-Maintenance allowance in case having been granted to plaintiff at 
rate of Rs.500 per month, judgment and decree passed by Trial Court was not appeal able -
Appellate Court being not competent to entertain appeal, order passed by it was coram non 
judice and was of no legal effect. 2002 M L D 1526 Leave to appeal was granted by Supreme 
Court to examine in detail the relevant law as to whether first wife could refuse to live with 
her husband and perform marital obligations on account of second marriage of her husband. 
2002 S C M R 1149 Right of Appeal—Bar or abridgement of right of appeal as contained in 
S.14(2)(c) of West Pakistan Family Courts Act, 1964, would apply to the judgment-debtor and 



 

 

not to the decree-holder as the Legislature had thought it fit not to provide an appeal against a 
decree for a meagre amount—If the Family Court had awarded maintenance allowance for 
Rs.500 p.m. or less the wife or the minor children were entitled to file an appeal before the 
higher Court—Interpretation of S.14(2)(c) of the Act to the effect that bar of right of right of 
appeal was also applicable to decree-holders (wife and minor) would entail injustice, hardship 
and anomaly and such interpretation would defeat the purpose of the Act for which it was 
enacted. 2002 Lawvision 87 = 2002 MLD 784 Wife's contention was that her husband had 
married second wife, thus, she under the law was entitled to refuse to live with him and 
perform matrimonial obligations--Husband's contention was that wife had withdrawn her 
application for amendment of plaint to add the ground of his second marriage without 
permission and its implication--Supreme Court, however, granted leave to appeal to examine 
in detail the relevant law as to whether wife could refuse to live with her husband and 
perform martial obligations on account of his second marriage. PLJ 2002 SC 1090 
Petitioner/husband against whom decree for maintenance was passed concurrently by Courts 
below had assailed quantum of maintenance allowance without contesting judgment and 
decree on merits-Courts below on basis of evidence on record determined quantum of 
maintenance allowance payable to respondent wife and minor son. who were not properly 
maintained by the petitioner-Concurrent findings of fact based, on unrebutted evidence on 
record could not. be disturbed by High Court in exercise of its Constitutional jurisdiction 
when such judgments were not suffering from any misreading or non-reading of evidence. 
2000 C L C 1823 Striking off defence for  non-filing of written statement- Defence of defendant 
was struck off for non-filing of his written statement -Validity-Provisions of West Pakistan 
Family Courts Act, 1964 or rules framed thereunder having nowhere authorised Family Court 
to strike off defence of defendant on non-filing of his written statement, order striking off 
defence of defendant was declared to be illegal by the High Court. 2001 C L C 567  1990 PLD 
180 and PLD 1989 Lah. 69 ref. Respondent taking special oath in the manner offered by 
petitioner--Respondent's suit was decreed on basis of special oath offered by petitioner--
Validity--Petitioner's plea that Court should not have acted on his offer and should have 
instead given him chance to lead evidence and that provisions of Oaths Act, 1873 were not 
applicable to proceedings before Family Court was repelled--Petitioner had not denied in his 
writ petition that he did not make offer of his own free will or that the same was not accepted 
that the oath as taken in accordance with law--No prohibition was spelt out in any law 
including Family Courts Act, 1964 and Oaths Act, 1873 that provisions of latter Act were not 
applicable to proceedings in the former Act--Judgment and decree rendered by Trial Court 
warranted no interference. PLJ 2001 Lahore 227  

Both Family Court and Appellate Court concurrently decreed suits filed by plaintiff. 
..Conduct of defendant in both Family Court and Appellate Court remained indifferent as 
neither he appeared before Family Court on any date of hearing despite his service nor at the 
time when written statement was filed by him and same: was lying without verification on file 
of the Family Court-Such conduct of defendant had shown that he was not interested in 
challenging judgment and decree of Trial/Family .Court. ..Defendant had failed to point out 
any flaw or defect in concurrent judgments of both the Courts below and had remained 
indifferent throughout proceedings before Courts below and was neither alive to his 
responsibilities nor interested in his matters.. Concurrent judgments of Courts below could 
not be interfered with by High Court in exercise of its Constitutional jurisdiction-
Constitutional petition was dismissed in circumstances. 2002 M L D 1094  

Courts below granting maintenance to minor children with effect from specified date 
i.e. three years prior to filing of application for maintenance-,-Validity-Such order would not 
appear to suffer from any legal infirmity-Father was, thus, liable to pay maintenance till 
minor's custody was actually handed over to him. 1997 C L C 1592 PLD 1966 (W.P.) Lah. 703 



 

 

and PLD 1972 SC 302 rel. Failure to avail alternate remedy-Unclean hands of the petitioner-
Effect-Maintenance suit filed by wife was decreed by Family Court and appeal filed by 
husband was dismissed by the Appellate Court-Husband only assailed execution proceedings 
pending in Executing Court and the judgment and decree passed by the Trial Court as well as 
the Appellate Court were not assailed-Validity-Conduct of the husband showed that he had 
not come before High Court with clean hands and he had not exercised all the remedies 
available to him before approaching the High Court under Constitutional jurisdiction-Petition 
was dismissed in limine. 2001 Y L R 313 2001 SCMR 159; ' 2001 SCMR 279 2001 CLC 518 and 
2001 CLC 494 ref. Leave to appeal was granted by Supreme Court to examine the question as 
to whether judgment of High Court was delivered in consonance with law. Neither there 
appeared to be any misreading of evidence nor any material piece of evidence appeared to 
have been overlooked by the Family Court while determining the amount of maintenance 
awarded to the minor children-High Court in its Constitutional jurisdiction, reduced the 
amount of maintenance of each child from Rs.300 to Rs.200-Validity-When High Court 
exercises Constitutional jurisdiction, its powers were not analogous to those of an Appellate 
Court-High Court, although, could strike down an order passed by a Subordinate Court or a 
Tribunal as without lawful authority and of no legal effect but it could not substitute its own 
judgment for that of the Subordinate Court or Tribunal-High Court reduced the maintenance 
amount for each child mainly for the reason that father of children had also to maintain four 
children from his second marriage, whereas Family Court had already taken notice of the same 
by allowing the father to retain half of his monthly income--Balance having already been 
struck by the Family Court while allowing maintenance to the children, no infirmity could be 
found either in the judgment of Family Court or that of the Appellate Court justifying 
interference by the High Court in the exercise of Constitutional jurisdiction. 2000SCMR88 

 
43. Majority of Children:- Maintenance allowance allowed by Family Court to four 

minor children had been challenged by petitioner/husband contending that two of the 
children were major and earning their livelihood-Respondent/wife appearing as witness in 
Family Court had stated that all the four children were minors and were residing with her-
Petitioner/husband in his cross-examination had admitted that all children were residing with 
their mother -Petitioner/husband, thus, failed to prove that two of the children were major 
and were earning their livelihood--Family Court having jurisdiction in the matter, after taking 
into consideration evidence brought on record, had rightly decided that all children were 
minors and were residing with her mother-Forum which had jurisdiction to decide a question 
of fact, could decide same rightly or wrongly, but such decision would not call for interference 
in Constitutional jurisdiction of High Court. 1999 M L D 899 Maintenance allowance granted 
by Court below to minor daughter assailed by petitioner—Petitioner however, miserably 
failed to bring on record any documentary or strong evidence to show that minors were in 
easy circumstances and not fit to be maintained by grand-father while evidence on record 
would show that he was financially fit person as grand-father of minors and can easily 
maintain his grand children as he is bound to maintain minor grand children of his deceased 
son, who are also legal heirs in property owned by him-Appellate Court having rightly 
ordered maintenance allowance of minors, no interference was warranted. 2004 Lawvision 15 
= PLJ 2004 Lahore 9  

Maintenance allowance granted, by Court below to minor daughter assailed by 
petitioner--Petitioner however, miserably failed to bring on record any documentary or strong 
evidence to show that minors were in easy circumstances and not fit to be maintained by 
grand-father while evidence on record would show that he was financially fit person as grand-
father of minors and can easily maintain his grand children as he is bound to maintain minor 
grand children of his deceased son, who are also legal heirs in property owned by him--



 

 

Appellate Court having rightly ordered maintenance allowance of minors, no interference was 
warranted. PLJ 2004 Lahore 6  

 
44. Marriage-Proof:--Suit for jactitation of marriage filed by lady was decreed, 

whereas suit for restitution of conjugal rights filed by man was dismissed-Forged 
"Nikahnama" was shown to the lady by the man and she filed a suit for jactitation of marriage 
and pending that suit, she was abducted by the man and was forced to withdraw her suit by 
giving statement in favour of the man and accepting the forged Nikahnama-Father of lady got 
F.I.R. registered against the man and by order of High Court, she was allowed to go with her 
father-Both parties again filed a suit for jactitation of marriage and for restitution of conjugal 
rights respectively-Statement recorded by lady in her earlier suit-Evidentiary value-Earlier 
statement having been recorded during her abduction, same could not be a conclusive proof of 
having her owned Nikah in circumstances.- 1999CLC594 

 
45. Minors were not bound by document of "Shariat-Nama" written on behalf of 

their mother that she would not demand maintenance for her minor children--Minor's mother 
was not legally competent to forego or to contract away their rights. PLJ 2003 Lahore 280 

 
46. Misconstruction and mis-interpretation of dower deed by Appellate Court--

Findings recorded in dower deed were apparently self clashing and were devoid of legal 
merits--Dower deed in question, stipulate three kinds of dowers firstly Rs. 50,000/- in cash, 
secondly 30 tolas gold ornaments and 5 marlas plot--Appellate Court while interpreting dower 
deed took the view that in case Rs. 50,000/- in cash as dower was not paid then plaintiff would 
be entitled to plot and that payment in cash having not been proved, therefore, she was 
entitled to plot only--View taken by Appellate Court relating to entries in dower deed being its 
figment of imagination was entirely untenable--Perusal of dower deed would indicate that no 
stipulation of the nature inferred therefrom by Appellate Court was contained therein. PLJ 
2003 Peshawar 325  

 
47. Nikah of sui juris Lady:- Lady accused being sui juris had contracted marriage 

with co-accused with her freewill and consent arid in said wedlock a daughter had been 
born.. Family Court had already passed decree in favour of the accused lady in a suit filed for 
jactitation of marriage against another person who had claimed Nikah with her before her 
Nikah with the co-accused.. Judgment of Family Court though had been assailed before 
Appellate Court, but its operation had not been suspended -Pendency of criminal proceedings 
against the accused, thus, would be abuse of process of law-Criminal proceedings pending 
against accused were quashed in circumstances. 2002 M L D 793 

 
48. Nikah—proof—Presence of Aadil witnesses—Defendant claimed to be husband 

of plaintiff and produced witnesses of Nikah who were first cousins of the defendant—No 
independent was solemnized with the plaintiff—Effect—Witnesses deposing in favour of 
defendant being his close relatives were interested witnesses, who could not relied upon by 
High Court in circumstances. PLD 2003 Pesh. 1  

 
49. Non-registration of Nikah—Nikah was alleged to be solemnized in a big town, 

yet it was not registered as per S. 5 of Muslim Family Laws Ordinance, 1961—Effect—Non-
registration of Nikah supported the case of plaintiff that Nikah between the parties had not 
been solemnized—If Nikah had been solemnized, the same would have been registered in 
accordance with the provisions of Muslim Family Laws Ordinance, 1961. PLD 2003 Pesh. 1 

 



 

 

50. Oath:- Applicability of Oaths Act to proceedings before Family Court-Held, any 
oath not repugnant to justice or decency and common in locality or race can be taken P L J 
1981 Lahore 179 

 
51. Option of puberty, Court declined to grant dissolution of marriage on the said 

ground as the same was not established and instead ordered dissolution of marriage on 
ground of Khula'-Validity-Ground of Khula' was though not agitated by wife in the plaint, but 
Court in view of the conduct of parties concluded that parties could not live within the limits 
of God; that there was no use to order the continuation of hateful union of the parties and that 
it was in the interest of the parties that they should be separated so as to lead their 
independent and amicable life-High Court declined interference in the judgment of Trial 
Court. 2001 C L C 477-  1992 CLC 937; PLD 1990 Kar. 239 and 1991 CLC 1234 ref. 

 
52. Parties acquired American citizenship--Nikah performed in U.S.A.--Petitioner 

came to Pakistan on contract and respondent No. 1 also joined him as wife--Talaq pronounced 
by petitioner in Pakistan--Suit for jactitution of marriage--Whether Family Court had no 
jurisdiction--Question of--High Court has taken view that parties not being citizens of 
Pakistan, Family Court could not entertain suit--This view seems to have been formed on 
account of words "subject to provisions of Family Laws Ordinance 1961" employed in Section 5 
of Act--Held: This view does not appear to be correct. PLJ 1991 SC 146 

 
53. Plea of disobedience of wife—Wife lived with her husband abroad as long as 

she had visa and thereafter she returned to Pakistan and was living with her parents at the 
place where she had a job—Husband contended that wife was not entitled to maintenance on 
account of her refusal to stay with his parents in Pakistan and her refusal amounted to her 
disobedience—Validity—If the husband had arranged for her wife to live with him and she 
had refused to do so, then she could be considered to be disobedient wife and disentitled, to 
the maintenance allowance—Wife, in circumstances, could not be considered to be disobedient 
merely on the ground that she did not reside with the parents of her husband in Pakistan after 
he sent her back from abroad where he was gainfully employed—Wife was not under 
obligation to live with the parents of her husband—Husband who had second wife though 
with permission of his first wife was bound to provide separate accommodation to his first 
wife and she could not be compelled to live with others—Wife was willing to live with her 
husband and perform conjugal duties if the husband could provide her proper arrangements 
and accommodation but he having failed to do so, the wife was entitled to maintenance 
allowances, Ahmed Ali v. Sabha Khatun Bibi and others PLD 1952 Dacca 385; Naik 
Muhammad v. Bagh Ali PLD 1987 Lah. 208; Mst. Sharifan Bibi and another v. Ghulam Hussain 
and others 1986 SCMR 1466; M. Sabbar Idrees and others v. Clare Benedicta Canville 1986 
SCMR 1967; Muhammad Sadiq Hussain v. Mst. Khurshid Fatima and another 1978 SCMR 130 
and Abdul Latif v. Surat Khatoon and others 1988 CLC 1560 ref. 2001 Lawvision 88 = 2001 
MLD 1650 

 
54. Powers of Controlling Authority:-- Marriage under Muslim Law, was a civil 

contract-.Essentials of marriage were that any person who was capable of contracting a 
marriage, was not suffering from any legal disability; was of sound mind and who understood 
nature of contract and would enjoy freedom to enter into the contract of marriage -Nikah 
Registrar under Muslim Family Laws Ordinance, 1961, being a public servant within meaning 
of S.21, P.P.C. discharged public duty-If any party was of the view that Nikah Registrar had 
interpolated in the entries of Nikah Register, such. party could approach the Deputy 



 

 

Commissioner who was the Controlling. Authority and could get the same corrected. P L D 

2000 Lah. 355-PLD 1967 Kar. 165 ref. 
 
55. Powers of judge :- Dissolution of marriage on ground of Khula’ on the basis that 

wife had been made victim of cruelty and that she had developed hatred against her husband 
and that she could not live in matrimonial bondage with him—Factum of cruelty stood proved 
from evidence of wife and witnesses of both wife and even of the husband—Basis of Khula’ 
though was the return of consideration of benefit already received by the wife, but khula’ 
could also be granted to wife on the basis of facts and circumstances showing that matrimonial 
union of spouses could not remain within the limits ordained by Allah—Whenever court 
would home to the conclusion after looking into evidence that factum of cruelty had been 
proved, then Court would gibe a release to wife from matrimonial ties—Evidence on record, in 
the present case, had proved that downer amount, though was paid by the husband to wife at 
the time of Nikah, but same was immediately taken back from her—Family Court having 
dissolved marriage on basis of Khula’ suit fro restitution of conjugal rights filed by defendant 
husband against plaintiff wife was rightly considered as infructuous – Omission of Family 
Court to give finding in suit for restitution of conjugal right filed by husband, would not affect 
merits of case of wife for dissolution of marriage on ground of Khula. PLD 2003 Lah. 260 

56. Powers of Judge, Family Court to regulate its own proceedings, where 
circumstances so demand, in order to prevent course of justice being deflected from its true 
path—Principles. Judge Family Court is competent to regulate its own proceedings as West 
Pakistan Family Courts Act, 1964 does not make provisions for every conceivable eventuality 
and unforeseen circumstances. The Act creates a Special Court for decision of matters 
mentioned therein. Civil Procedure Code, 1908 and Evidence Act, 1872 are not made 
applicable to trial before Family Court. The Family Court should and must, when the 
circumstances so demand, exercise its own powers to prevent the course of justice being 
deflected from its true path. PLD 1970 Pesh; 52; 1987 CLC 1277; 1986 CLC 2381; PLD 1975 Lah. 
7; PLD 1989 SC 532; 1993 SCMR 363; PLD 1981 SC 522; PLD 1981 SC 246; 1983 CLC 3305 and 
Malik Khizer Hayat Khan Tiwana v. Mst. Zainab Begum PLD 1967 SC 402 ref. 2003 Lawvision 
21 = PLD 2003 Peshawar 63 

 
57. Principle of res judicata--Applicability--Cause of action in such cases is of 

recurring nature-Previous withdrawal of suit does not operate as res judicata in such matters. 

1999 Y L R 875 1986 CLC 27 and PLD 1983 Lah.442 rel. 
 
58. Procedure in Appeal:- Appeal against dismissal of suit for dissolution of marriage 

was withdrawn by counsel of plaintiff on mistaken view of law--Constitutional petition--
Maintainability--Apart from the fact that appeal had been withdrawn by plaintiff's counsel 
from the court of District Judge only on account of his negligence or carelessness, act and 
conduct of District Judge in passing mechanical order on application for withdrawal of appeal, 
without realizing that factually appeal was rightly instituted or raising question of 
maintainability was also a factor which led to petitioner in withdrawing her appeal and 
consequently filing constitutional petition in High Court--Order of District Judge allowing 
withdrawal of appeal was without lawful authority, effect of that order was that he had 
refused to exercise jurisdiction, which was actually vested in him--Order of District Judge in 
allowing withdrawal of appeal was declared to have been passed without lawful authority 
and of no legal effect--Appeal filed before District Judge would be deemed to have been 
validly instituted and pending--District Judge was directed to decide plaintiff's appeal after 
providing opportunity of hearing to both parties- PLJ 2002 Quetta 45 Appeal against judgment 
and decree of Trial Court-Petitioner (wife) filed suit for maintenance for herself and for her son 



 

 

whereas (husband) filed suit for restitution of conjugal rights-Trial Court decreed the suit of 
the wife but in appeal allowance of son was maintained but that of wife was refused-Suit of 
husband for restitution of conjugal rights was also decreed-Judgment of Appellate Court was 
challenged by wife in Constitutional petition contending that Appellate Court below having 
not appreciated evidence on record properly, High Court could embark upon appraisal of 
evidence brought on record-Validity-Evidence could be appraised by Appellate Court only 
and not by High Court in exercise of its Constitutional jurisdiction-Petitioner having failed to 
point out any irregularity or jurisdictional defect in judgment passed by Appellate Court 
below,, finding of fact recorded by it, could not be interfered with by High Court in exercise of 
its Constitutional jurisdiction. 2001 C L C 338 

 
59. Proof of Age:- High Court's direction for Radiological Examination of plaintiff--

Age of plaintiff on basis of such examination was determined and they were found to be 
minors--Trial Court's finding was thus, found to be unexceptional and no illegality was 
committed by that Court in placing reliance on medical examination of plaintiffs whereby 
were found to be minors.PLJ 2003 Lahore 280 

Provision of S.7. West Pakistan Family Courts Act, 1964 makes it mandatory upon the 
parties to give schedule of witnesses giving summary of evidence and also production of all 
the documents in possession of the parties—Family Court, under S.7 is possessed with power 
to allow any witness to produce any document on record and pass order as the Court thinks 
expedient and just for the fair administration of justice. 2002 Lawvision 173 = 2002 CLC 1801 

Appeal against judgment of Family Court—Appointment of referee—Suit having been 
decreed by Family Court, defendant husband filed appeal against the same—During pendency 
of appeal, a referee was appointed with consent of the parties and it was agreed that appeal 
against judgment and decree of Family Court be decided on statement of referee to be made 
on basis of oath on Holy Qur’an—About seven weeks after appointment, referee appeared in 
Court and made his statement on oath regarding list of dowry articles which were with 
defendant-husband—Defendant filed application for cancellation of appointment of referee 
after statement of referee had been recorded and stated that case be decided on merits, which 
application was rejected by Appellate Court and appeal was decided on the basis of statement 
of referee—Defendant who, did not raise any objection within period of about seven weeks 
with regard to appointment of referee made with consent of parties, could not prove that 
referee so appointed was partial to the plaintiff—Defendant having agreed to be bound by 
statement of referee and also having co-operated in that behalf till statement of referee was 
against him, he could not be allowed to resile subsequently—Judgment of Appellate Court 
being based on proper reasoning, and there being no illegality same could not he interfered 
with by High Court in exercise of its Constitutional Jurisdiction. Ghulam Farid Khan v. 
Muhammad Hanif Khan and others 1990 SCMR 763; Muhammad Bashir v. Qazi Bashir 
Ahmad 1996 MLD 674 and Naimuddin v. Mst. Mah-e-Talat and 2 others 1984 CLC 638 ref. 
2003 Lawvision 132 = 2003 MLD 547 

 
60. Provisions of Civil Procedure Code, 1908--Applicability-Closing of evidence by 

Family Court-Wife and children filed suit for maintenance against husband/father who failed 
to produce his evidence despite repeated adjournments were granted to him for the purpose-
Family Court by invoking provisions of OXVII, R.3, C. P. C. closed evidence of 
husband/father-Validity-Not at the discretion of the parties to produce their evidence at their 
convenience and leisure and continue seeking adjournments to prolong the proceedings for 
indefinite period-Provisions of C.P.C., though were not applicable to proceedings before 
Family Court, yet said Court had the power to close the evidence of parties-Family Court, 



 

 

thus, did not act illegally or without jurisdiction in closing the evidence-Such an order was 
fully justified in circumstances.  1999 Y L R 830-PLD 1982 Lah. 281 rel. 

 
61. Provisions of Evidence Act/Qanun-e-Shahadat and Code of Civil Procedure—

Applicability in proceedings before Family Courts—Provisions of Evidence Act, 1872, Qanun-
e-Shahadat and Code of Civil Procedure have been made inapplicable under S.17 of West 
Pakistan Family Courts Act, 1964—Special provisions would exclude general provisions of 
law; special provisions of Family Court thus would exclude provisions of Evidence 
Act/Qanun-e-Shahadat as well as Civil Procedure Code—Intention behind such bar seemed to 
be ensuring the expeditious settlement and disposal of disputes relating to family affairs—
Family Court should and must, when circumstances so demanded, exercise its own powers to 
prevent course of justice being deflected from its true path—Witness could not be compelled 
to give answer to a question. 2003 Lawvision 18 = 2003 MLD 1215 

 
62. Ratification of Order:- Family Court fixed past maintenance at Rs.2,500 p.m. 

w.e.f. 12.10.1997 and future maintenance, at Rs.5,000 p.m. -Appellate Court modified the 
judgment by reducing current maintenance of Rs.5,000 and fixed the same at Rs.3,000 p.m. 
w.e.f. 12.10.1997-Contention of father was that Appellate Court order was erroneous in that the 
current maintenance of Rs.5,000 had been reduced, but the date from which the same had been 
given effect to viz. 12.10.1997 was eventually the commencing date for past maintenance 
granted by Family Court-Validity-Order of the Appellate Court suffered from technical error, 
which had to be rectified by the said Court itself-High Court remanded the case to Appellate 
Court for rectifying the impugned order.  2002 C L C 1754 

 
63. Re-Call of Ordr:-Trial Court's power to recall its earlier order whereby right of cross-

examination was closed and case was fixed for ex-parte arguments--Application for re-calling 
order in question,-was allegedly without verification or even supporting affidavit--Effect--
Family Court can entertain any application without verification or even supporting affidavit–
Where, however, Court requires that applicant should furnish affidavit in support of 
averments made in the application, then concerned party would be bound to do the needful--
Parties to suit having not pressed the Court to frame issues and record evidence to decide 
disputed questions of fact Court was free to take into consideration averments made in 
application and recall the earlier order impugned in that application--Court was competent to 
recall or cancel its interim order to secure ends of justice--Order impugned being just and 
proper, no interference was warranted therein in exercise of constitutional jurisdiction. PLJ 

2002 Lahore 82  PLD 1995 Kar. 388; PLD 1960 Lah. 1031; PLD 1973 Lahore 95; 1983 CLC 265; 
1988 MLD 1143; 1989 ALD 228; PLJ 1993 Lahore 255; 1983 CLC 3305; 1984 CLC 890 and;NLR 
1985 Civil 57 ref. 

 
64. Re-summoning of witness-Where petitioner was present at the time of recording 

of evidence and opportunity to cross-examine wits given to petitioner re-summoning of 
witness for cross-examination could not be ordered. Also held that, Examination of Secretary, 
Union Council was not relevant being not an eye-witness of Nikah in question. 1999CLC594 

65. Return of "benefits "-Maintenance paid to wife by husband-Not "bents "-Suits 
for recovery of maintenance, and dower and subsequently filed suit for dissolution of 
marriage were decreed-Suit for dissolution of marriage on ground of Khula' was decreed with 
condition that wife would not be entitled to claim dower and maintenance in lieu of Khula' ---
Validity-Judgment and decree of Family Court to the extent of "dower" was correct in making 
decree conditional on returning the same-Suit for recovery of dower, however, having been 
decreed, wife would have to relinquish the same as decree for dissolution of marriage on basis 



 

 

of Khula' was sought by her--Claim of maintenance, however, was not benefit received by wife 
from husband and, therefore, not returnable in case of Khula' for it was duty of husband to 
maintain his wife so long as she remained in wedlock-Petitioner (wife) was entitled to recover 
the same .in accordance with decree passed in suit for maintenance, which had not been 
challenged-Decree passed by Trial Court for dissolution of marriage on basis of Khula' to the 
extent of relinquishment of claim for maintenance allowance, therefore, was declared to be 
without lawful authority and of no legal effect.  1999 C L C 160-PLD 1975 Lah. 766 and PLD 
1967 SC 97 ref. 

 
66. Right of appeal- No right of appeal in such case having been provided under 

the provisions of S.14 (2) of West Pakistan Family Courts Act, 1964, Constitutional jurisdiction 
could not take place of appellate jurisdiction. Relation of young spouses was severely strained 
and they could not live together as husband and wife-Marriage between the parties was 
rightly dissolved by Family Court on the basis of Khula'-Constitutional petition being not 
maintainable was dismissed in limine.   2001 C L C 507 

 
67. Second marriage without prior permission by existing wife--Effect--Held : If a 

husband took an additional wife in contravention of S. 6 of Muslim Family Laws Ordinance, 
1961 the wife was entitled to obtain a decree for dissolution of marriage on that ground. PLJ 
2004 Peshawar 251  

 
68. Special oath, non-taking of-- Suit for recovery of dowery articles was decided in 

favour of the plaintiff on the basis of evidence as the defendant was unwilling to decide the 
matter on special oath..  Validity-Judgment passed by the Family Court was returned on the 
basis of evidence after correct appraisal and the finding was not based on any adverse 
presumption against the defendant for his unwillingness to decide the matter in issue on 
special oath under Art.163 of Qanun-E-Shahadat, 1984-High Court declined to interfere with 
the .judgment passed by the Family Court in circumstances. 2002 C L C 1396 

 
69. Suit for dissolution of marriage on the basis of cruelty--No prayer reading for 

Khula--Pro and contra evidence--Family Court granting decree on the basis of Khula—
Contention that Family Court could not grant such decree--Held : Family Court in absence of 
specific prayer for Khula was competent to pass such decree if it was otherwise satisfied from 
record that parties could not live within the limits of God in any case--Further held: Family 
Court is neither arbitrary nor perverse, hence does not call for interference by High Court in 
exercise of constitutional jurisdiction—Writ Petition was dismissed. PLJ 2004 Peshawar 237  

 
70. Suit for recovery of "Mahar"-Appellate Court below had advanced very 

convincing reasons while passing the judgment with regard to payment of amount of "Mehr"-
Petitioner had not been able to point out any material irregularity or infirmity in the judgment 
and decree passed by Appellate Court. below-Such judgment and decree could riot be 
interfered with by High Court in exercise of its revisional jurisdiction. 2001 M L D 834 

 
71. Suit for recovery of dower (gold ornaments)— Suit decreed by Family Court 

and upheld by Appellate Court—Validity—Appellate Court had appraised evidence in 
accordance with law—No irregularity or jurisdictional defect had been pointed out in 
impugned judgment—Husband was reluctant to discharge his liability by way of returning 
fourteen Tolas gold ornaments—Such conduct of husband was not appreciable—High Court 
refused to accept prayer of husband and dismissed Constitutional petition. 2003 Lawvision 26 
= 2003 CLC 878 



 

 

 
72. Suit for recovery of dowery articles  Document exhibited without objection.. 

List of ,articles was annexed with the plaint and it was in the notice of the defendant right 
from the inception which was not only the basis of the suit but was mentioned in the plaint 
and the same was exhibited by the Family Court without any objection from the defendant-
Suit was decreed by the Family Court in favour of the plaintiff as per the list and the judgment 
and decree was maintained by the Appellate Court.. Contention of the defendant was that the 
list of the articles was not proved hence the judgments and decrees passed by the Courts 
below were liable to be set aside-Validity-List was exhibited without objection from the 
defendant and the same was in the knowledge of the defendant right from the inception of 
proceedings-Such document could not be objected to in the proceedings under Art.199 of the 
Constitution. Both the Courts below had neither exceeded their jurisdiction nor acted without 
jurisdiction-Family Court had examined/assessed the evidence and its findings were based on 
evidence-High Court in exercise of jurisdiction under Art. 199 of the Constitution declined to 
interfere with the findings recorded by the Family Court-Constitutional petition was 
dismissed in circumstances. Family Court decreed the. suit for recovery of articles according to 
the list annexed with the plaint but did not determine the value, of the articles.  Validity.-List 
contained particulars of each and every item of the dowery, therefore, the list could be 
executed to the extent of the articles specified therein-If evidence as regard the value of the 
articles was not available on record, no illegality was committed by the Family Court in not 
determining the value of the articles.-2002 C L C 1396  

 
73. Suit for recovery of possession of land as Haq Mahar Application for setting 

aside decree on allegation of fraud-Suit was finally decreed up to Supreme Court-
Defendant/judgment-debtor filed application under S.12(2N, C.P.C. alleging that after 
decision of Supreme Court he came to know that Nikahnama and Kabin Nama on basis of 
which suit was decreed were forged and fictitious-Validity-Supreme Court having finally 
decided matter after taking into consideration Nikahnama, Kabin Nama and plea of fraud, 
application filed under S.12(2), C.P.C. was rightly dismissed and the dismissal order could not 
be interfered with by the High Court. 2002 C L C 484 

 
74. Suit for recovery of prompt dower--Suit was dismissed by Trial Court--

Appellate Court in appeal, however, decreed plaintiff's suit--Validity--Defendant sought to 
take advantage of the principle of "As-Sumat", however, apart from non-production of 
evidence in proof thereof, he failed to make proper pleadings to press into service such 
principle--Prompt dower to the extent of specified amount was recorded in "Nikahnama", 
which being duly filled up and registered in accordance with law is a public document--
Parties were bound by the recital, contained in "Nikahnama"--There was no plea or evidence 
that any amount was privately fixed as dower other than the dower mentioned in 
"Nikahnama"--Dower publicly announced and evidenced by register deed would be accepted 
while provisions of Articles 101 and 102 of Qanun-e-Shahadat 1984, would render oral 
evidence to prove dower to be fictitious one in admissible--No interference was, thus, 
warranted in the judgment and decree of Appellate Court whereby plaintiff's suit was decreed. 
PLJ 2001 Lahore 282 

 
75. Suit for restitution of conjugal rights--Suit for restitution of conjugal rights filed 

about three months after effectiveness of divorce was rightly dismissed by trial Court--
Appellate Court acted without jurisdiction while reversing judgment passed by trial Court--
Disputes of heinous nature had erupted between parties and there was admission of divorce 
by respondents in F.I.R. which he got registered against petitioner on the basis of his 



 

 

complaint--Order of Appellate Court was set side while that of Trial Court restored whereby 
respondents suit for restitution of conjugal rights was dismissed. PLJ 2003 Lahore 1360  

 
76. Suit for return of dowery articles-District Judge had refused to allow return of 

the other articles which in the light of evidence on record stood admittedly given by way of 
dowery in the absence of any rebuttal or evidence that the goods mentioned in the list were 
not given as such-District Judge, thus failed to read evidence on record and this was a case of 
gross misreading of record-Judgment and decree of the District, Judge were held to be without 
lawful authority by the High Court in its Constitutional jurisdiction under Art. 199 of the 
Constitution-Validity. .No misreading or non-reading of evidence by the High Court was 
found-High Court in its Constitutional jurisdiction rightly exercised its powers, wherein .the 
order of the District Judge was found contrary to the evidence recorded by the parties and his 
findings were perverse which resulted in miscarriage of justice-Supreme Court declined 
interference in the findings of the High Court in circumstances. 2002 S C M R 701 Where 
marriage was dissolved on various grounds including Khula', then wife would be entitled to 
recover dower and dowry, but where it was dissolved solely on the ground of Khula' then her 
offer made for getting marriage dissolved on Khula' would be examined-Wife tiled suit for 
dissolution of marriage on various grounds viz. cruelty, non-payment of maintenance, non-
performance of marital obligations, impotency of husband and Khula'-Wife also filed suit for 
recovery of dowry amount-Family Court decreed the suit for dissolution of marriage on all 
such grounds holding that wife in lieu of Khula' would not be entitled to claim dower, dowry 
and maintenance -Husband, in view of such findings, filed in latter suit an application for 
rejection of the plaint-Wife filed application for clarification of judgment and decree, but it was 
dismissed by Family Court and its order was maintained by the Appellate Court-High Court 
accepted Constitutional petition tiled by wife and set aside the conditions regarding 
relinquishment of dower, dowry and maintenance-Contention of husband was that High 
Court in exercise of Constitutional jurisdiction could not change judgment and decree passed 
by Family Court, especially when the wife had not challenged same and her petition for 
clarification had been dismissed by Courts below-Held': wife in her deposition recorded before 
Family Court had forgiven only her claim for remaining amount of dower in lieu of Khula' and 
had not given up her claim of dowry-Marriage was dissolved on various 'rounds including 
Khula'-Where marriage was dissolved on other grounds also, then wife would be entitled to 
recover amount of dower and dowry, but where it was dissolved solely on ground of Khula', 
then situation would be different and it would be examined keeping in view the offer she had 
made for getting marriage dissolved on Khula Findings of High Court were correct and not 
open to any exception. Supreme Court dismissed the appeal of husband while making it clear 
that suit tiled by wife for recovery of dowry amount would be decided on its own merits. P L 

D 2002 S. C. 273 1991 MLD 1531 ref. 
 
77. Suit for return of marriage gifts—Transfer of such suit to (N.W.F.P.) from Civil 

Court/Family Court (Sindh)—Schedule to West Pakistan Family Courts Act, 1964 did not 
include marriage gifts to be the subject-matter of dispute with reference to S.5 of the said Act—
Suit at (Sindh) had to be a civil suit and in case it was so, the jurisdiction to transfer it under S. 
23(3), C.P.C. would vest in Sindh High Court. 2002 Lawvision 27 = PLD 2002 Peshawar 30 

 
78. Talaq in form of "Mubaraat"-Withdrawal of notice of Talaq-Chairman, Union. 

Council declined to issue certificate of Talaq to petitioner/lady on ground that since her 
husband/respondent had filed application for withdrawal of notice of Talaq within period of 
90 days of receipt of notice, divorce had been rendered ineffective-Document of Talaq had 
clearly shown that it was not a unilateral pronouncement of Talaq, but it was a Talaq inform of 



 

 

"Mubaraat" which had been entered into by consent of both parties.. Document of 
pronouncement was a mutual revocation of contract of marriage entered into at time of Nikah 
and since both parties had mutually revoked contract, one party could not unilaterally revive 
the contract without consent of other -Talaq in form of "Mabaraat" was irrevocable from the 
date of its execution and provisions of S.7, Muslim Family Laws Ordinance, 1961 would be 
inapplicable to such a case-If party to Talaq applied for a certificate from Chairman, regarding 
effectiveness of Talaq, he would have no option but to declare Talaq as effective-Application 
for cancellation or revocation to Chairman and issuance of cancellation certificate was 
incompetent and was without lawful authority-Once triple divorce had been pronounced, 
Talaq would become irrevocable. 2002 M L D 778 Suit for return of marriage gifts-Transfer of 
such suit to (N.W.F.P.) from Civil Court/Family Court (Sindh)-Schedule to West Pakistan 
Family Courts Act, 1964 did not include marriage gifts to be the subject. matter of dispute with 
reference to S.5 of the said Act-Suit at (Sindh) had to be a civil suit and in case it was so, the 
jurisdiction to transfer it under S.23(3), C.P.C. would vest in Sindh High Court. P L D 2002 
Pesh. 30 

 
79. Validity of registered marriage- Validity of marriage registered under Muslim 

Family Laws Ordinance, 1961, would not be questioned by Family Court nor any evidence in 
regard thereto would be admissible before the said Court-.If marriage was questioned on 
ground of fraud or misrepresentation, remedy would not be available with the Family Court, 
but with the Court of general jurisdiction-Legislature had provided that four copies of 
Nikahnama should be prepared, one was to be kept by Registrar of Nikah, second one to be 
sent to concerned Municipal Corporation, Municipal Committee or Union Council as the case 
may be, third copy was to be supplied to bride and fourth one to the bridegroom, to verify that 
entries in Nikahnama were according to the terms of marriage settled between the parties.P L 
D 2000 Lah. 355 

 
80. Value of dowry articles:- Decree for restitution of dowry articles or payment of 

price thereof--Most of the articles were either missing or damaged or not recoverable--
Ordinarily, although defendant/husband had option whether he would deliver articles of 
dowry or pay value thereof, however, where such articles were not recoverable either having 
been lost, damaged or destroyed, Executing Court can direct him to pay value thereof. PLJ 
2004 Lahore 1491 

 
81. Version of wife-Need for due consideration by Court-Scope-Where Family 

Court considered all the ambient circumstances including the attitude of the wife and had 
come to the conclusion that at the time of recording of evidence the wife displayed intense 
hatred on her face, wife was entitled to right of divorce by way of Khula' -While deciding the 
question of dissolution of marriage on the ground of Khula', the Courts would have to assign 
due significance to the version of wife and unless the same appeared to be a flagrantly 
whimsical and fanciful, desire of wife to secure the dissolution of marriage, her words could 
not be struck down or ignored. 2002 C L C 113-1989 CLC 3; 1991 CLC 805; PLD 1983 Lah. 549; 
1992 CLC 1733 and 1999 SCMR 2631 ref.   

 


